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TOBACCO PRODUCT EDUCATION AND HEALTH 
PKOTECTION ACT OF 1990 



TUESDAY, APRIL 3, 1990 

U.S. Senate, 
Committee on Labor and Human Resources, 

WashingtOTiy DC. 

The committee met, pursuant to notice, at 2:37 p.m., in room SD- 
430, Dirksen Senate Office Building, Senator Edward M. Kennedy 
(chairman of the committee) presiding. 

Present: Senators Kennedy and Simon. 

Opening Statement of Senator Kennedy 

The Chairman. The committee will come to order. 

This is the committee's second hearing on S. 1883, the Tobacco 
Education and Health Protection Act of 1990. At our first hearing, 
we focused attention on the advertising practices of the tobacco in- 
dustry. We saw that 25 years after the adoption of the industry's 
voluntary advertising code, which was implemented in an effort to 
forestall regulation of advertising, cigarettes remain one of the 
most heavily advertised and promoted products in the Nation, lead- 
ing to the recruitment of thousands of young smokers every day. 

Recent U.S. Supreme Court decisions have clarified the Constitu- 
tional issues* and given broad leeway to the States and the Federal 
Government under the First Amendment to restrict advertising in 
order to protect the health, welfare and safety of its citizens. 

But present Federal law gives the States virtually no leeway be- 
cause it preempts State laws with respect to cigarette advertising. 
In my view, it is time to repeal the Federal preemption law and 
give States the power to protect the public health of their citizens. 

Each day in delay, the problem becomes more serious. Cigarette 
companies, desperate to recruit new smokers to offset falling prof- 
its, are resorting to more and more brazen tactics. 

The campaign to promote the new "Dakota" cigarette has al- 
ready begun in the City of Houston and has brought angry reac- 
tions from the local medical community and others. A physician 
group which tried to counter-advertise in the Houston press was 
denied advertising space in the two main newspapers. 

In the city of Anchorage, an Alaska legislator sought to end the 
distribution of free samples of tobacco products in his State. Free 
samples of smokeless tobacco have been given to very young school 
children in some cases. The cigarette industry quickly flew repre- 
sentatives to .\nchorage to oppose the ban on the ground that it 

(1) 



2 



was not legai under the Federal preemption of advertising regula- 
tioa. 

The cigarette industry wants to restrictiv.^n on the reckless distri- 
bution of free samples through the mail where there is no consider- 
ation of ti*e age of the recipients. They, want no restrictions on the 
placement or location of cigarette advertising so the industry can 
remain free to saturate poor and minority neighborhoods with mis- 
leading appeals designed to attract new smokers. 

Two States and 16 cities have bans on free samples— and the in- 
dustry has not challenged them in court. Several States and cities 
have restrictions on the placement of tobacco ads, and the industry 
has not challenged these restrictions— and for good reason. The ad- 
vertising practices are indefensible, and the industry would almost 
certainly lose in court. 

Last week, the Department of Health and Human Services re- 
leased its annual publication. Health United States 1989, showing 
that despite continued declines in the rates of heart disease and 
stroke, the rate of lung cancer continues to rise, especially among 
woriien. It affects both whit^ and black women. The rate for both is 
rising at over 5 percent a year. 

The goal of S. 1883 is to expand Federal efforts to educate the 
public about the harmful effects of smoking and to give States 
greater power and incentives to act in ways that protect the public. 

Today, in addition to discussing restrictions on advertising, we 
will hear about a city in Illinois which has brought the sale of ciga- 
rettes to minor under effective control. The vast majority of States 
have laws which restrict sales to minors, but few States enforce 
these laws. The legislation before us will encourage demonstration 
programs in States willing to make their laws work. 

Finally, we will also hear more about the issue of additives in 
cigarettes. For 6 years, the Department of Health and Human 
Services received an annual list of additives that contains too little 
information to be of value. The attitude seems to be, cigarettes will 
kill you anyway, so why v/orry about cancer-causing additives. S. 
1883 will change all that by requiring manufacturers to discuss the 
truth about additives in cigarettes. 

We welcome our witnesses and look forward to their testimony 
today and to early Senate action on this legislation. 

As our first panel, we have two members of Congress who were 
good enough to come over and join us here this afternoon. Tom 
Luken chairs the Subcommittee on Transportation, Tourism and 
Hazardous Materials of the Energy and Commerce Committ^. He 
has held numerous hearings on advertising of tobacco. And Repre- 
sentative Stephen Neal, whose district in Central North Carolina 
includes 8,000 R.J. Reynolds employees in Winston-Salem and over 
1,000 American Tobacco Company employees in Reedsville, as well 
as thousands of tobacco farmers. 

We welcome the chance to have both of you here, and we will 
proceed by seniority. 

Mr. Luken. 
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^T1™2I?,5F HON. THOMAS A. LUKEN. A MEMBER OF CON. 
GRESS FROM THE STATE OF OHIO; AND HON STFPHPN 1 
RiuNr^^^^ CONGRESS FROM THE STATE OF NORTH 
Mr. LUKEN. Thank you, Mr. Chairman 

ho d'n?fhShr"'^''^y°" introducing this legislation and 
record hearings. I request my statement be made part of the 

Your bill, the Tobacco Education and Control Act of 1990, seeks 

lation of tobacco products, and more truth in advertising about the 
risks of smoking Your bill has the same goal as the biU Untrc^ 
tnti^n of Our Children from Cigarettes Ac^ 

it? A 'Ti"u°'' *° ^ smoke-free country. 

The details of the two bills differ, of course, in part because our 
respective committees have different jurisdic ions H R 1250 con- 
centrates on regulating tobacco advertising. This emphasis is due 
Sis c'oJnlJy'"""^ '''^^^^^'^^ and'promoting'cSettes in 

My sulK;o'nmit:ee, which has jurisdiction over the FTC has iust 
h ^T.*^" commission the cigarette advertising data Si it 

has collected for 1988. These data, which have n^t yet £ made 
in^il^ commission, show that in 1988 the tobacco SpSiies 
in this country spent a staggering $3.25 billion in advertising and 
tST?^.'^^ "garettes. This is a 26 percent increase in iTear ove^^ 
amoSf^ 'P'^^u^'' l^^'^- ^ ^^^^'^ about ^th- 
rapJd g5-otth.°'''^ merchants of addiction and uy its 

mo^on H^^i"^? ^^'^ P'-ohibits all cigarette advertising and pro- 

bS oii^if?? °' ^^^'^ ^ P^'^^'^ "^der the age of 18, 

f ^, text-only cigarette ads, or "tombstone ads" A Wall 

fu^ri^ "'"l'*""^ ^"'^^y- ^hich is attached to my testimony 
tisS? rfn ^"'•^'^V^*"'^^""'^^' ^^^"^""'^ cigarette adve?: 
Kuwiit and f Sc^'^dinavia, Italy, Portugll, Singapore, 

New Zealand «n J?K p^"^ ^^''''^^ "^-^^""^"^ advertising. Australia 
^ew Zealand and the European Economic Community are propos 
ing severe restrictions on advertising. ^ ^ 

Another portion of our bill makes it clear that State and Inral 
governments can in fact usr their traditional polSe powers to reS 

Sn t"£^uT'7 ^""^ °^ tobacco products. T^ispr^- 

T^J\ T^""' °* course, to Section 955 of S. 1883, and I want 
L^L^^'ff"'' important role State and locaf govern m^nte 

fdSo^ng Sirar^ttS^^^^^^ ''^'-'^ '^^'^^^^ " 

vertisinJ^A^^ P^'^^^ °[.*^^ Cigarette Labelling and Ad- 

hfrt X undisputed that State and local governmente 

ctarettesT forZ '^yj'^^^f the advertising and ?romotSn of 
Sfn!! w ^''y product. For example, in 1932, the US 

Supreme Court unanimously held that a Utah criminal «tetute 

A^T/JT'''^^l^^J,^°^'^' ^''^ '^^t either thTFourt?enth 

Amendment or the Commerce Clause of t:.e Constitution Indeed 
in the Comprehensive Smokeless Tobacco Health Education Act of 



1986 which Congress passed, it was made clear that it was not com- 
pletely preempting the State authority over smokeless tobacco. 

Nevertheless, the tobacco industry argues that Congress pre- 
empted the ability of the State and local governments to regulate 
the advertising and promotion of cigarettes when it enacted the 
Federal Cigarette Labelling Act. • • , « j 

Today I would like to share with you some of the principal tind- 
ines which we have developed in the last 3 years in nme hearings. 
Each of these hearings dealt with a different aspect of tobacco ad- 
vertising, and many of our findings are directly relevant to this 
preemption controversy. , . ^ , , o * u^- 

Surgeon General Koop told our subcommittee last September 
that tobacco is addictive in a way similar to cocaine and heroin, 
that 20 percent of our high school seniors are daily smokers, that 
smoking causes 390,000 premature deaths in this country each 
year By comparison, cocaine and heroin only kill about b UUU 
Americans— only. Not surprisinsly, the tobacco industry says that 
the Surgeon General is wrong. ™ m i_ t i.-^. * 

There were 14 witnesses in addition to The Tobacco Institute 
who testified at our July 1989 hearing in opposition to our bill. As 
shown in the table attached to the statement, Mr Chairman, every 
one of these 14 witnesses, including some who are testitying 
today— with v'^e notable exception of my colleague on my lett— 
have financial ties with the tobacco industry. Some, such as the 
various advertising groups, share in the vast sums the tobacco in- 
dustry spends advertising and promoting cigarettes. Others which 
we might not suspect, such as the American Civil Liberties Union 
and the Washington Legal Foundation, have received grants from 
the tobacco companies. They won't tell us how much. The conflict 
of interest of these witnesses is clearly relevant in deciding how 
much weight we in Congress and the public should give to thes'. 

^iTelieve the Surgeon General's medical findings are highly rele- 
vant for a decision on whether to further restrict cigarette adver- 
tising. However, the claque of the merchai-ts of addictipn told our 
subcommittee that the Surgeon Generals medical findings are ir- 
relevant as to whether '.egislation should be enacted. 

For example, attached to my statement is my colloquy with the 
President of the American Advertising Federation, Mr. BelU and 
the President of the Association of National Advertisers, Mr. Helm, 
at our July 1989 hearing, both of these witnesses-whose organiza- 
tions are part of the Freedom to Advertise Coalition that is testity- 
ing today— refused to say whether the Surgeon General is correct 
in his medical findings. , . , ,,t i. „ „ 

Professor Neuborne, who is trstifying today, said, I cannot com- 
ment on the correctness or incorrectness of the Surgeon General s 

medical findings." .... ■ i.„ i.-f„;„„ 

The American Civil Liberties Union, which is also testifying 
today, told our July 1989 hearing that it "takes no position on the 
Surgeon General's findings. , „ j 

Our subcommittee has heard testimony that the purpose and 
effect of tobacco advertising is to get young people to smoke. At our 
July li;89 hearing, David Goerlitz, who was a \yinston man who 
we all saw in cigarette ads for 6 years, explained how the advertis- 
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ing agency for R.J. Reynolds, which sells Winston cigarettes, tested 
which picture to use on cigarette billboards by showing diffen nt 
, pictures to children in shopping centers. Ifis testimony was collabo- 
rated by David McCall, the chairman emeritus of a large New 
York City advertising agency, who showed the subcommittee specif- 
. ic cigarette ads that he said were clearly aimed at young people, 
t Just last month at a hearing we held it was revealed that R.J. 

Reynolds has recently been mailing offers of free cigarettes to chil- 
dren who had earlier ordered Camel T-shirts in response to an ad- 
vertisement in last year's Sports Illustrated swimsuit issue. 

We are continuing our investigation of these direct mail offers 
and trying to get more information from the tobacco companies. 

It is clear that many State and local governments want to use 
their traditional police powers to protect their citizens, and espe- 
cially their children. The testimony at our hearings reveals that 
the tobacco companies have tried to thwart the State and local gov- 
ernments by arguing that section 5 of the Federal Cigarette Label- 
ing and Advertising Act prevents such State and local actions. 

At our hearing in June, Dr. Robert McAfee, a physician in Maine 
and a member of the Board of Trustees of the AMA, told us that in 
1987 the Maine legislature wanted to prohibit cigarette companies 
from sponsoring sports events for children. According to Dr. 
McAfee, tobacco company lobbyists persuaded the Maine legisla- 
ture that such State action was barred by the Federal statute, by 
the Federal Cigarette Labeling and Advertising Act, and his state- 
ment is attached to my statement today. 

A similar thing happened in Minnesota. At our hearing last 
nionth, ^ve raised the example of the Minnesota legislature's con- 
sidering in 1987 a bill that would ban tobacco advertising on public 
property, require anyone who purchases outdoor tobacco advertis- 
ing to pay for equivalent anti-smoking advertising, and ban all free 
samples of tobacco products. 

A lawyer from Covington & Burling told the Minnesota legisla- 
ture on behalf of The Tobacco Institute that the Federal Cigarette 
Labeling and Advertising Act preempted these provisions. 

I do not agree with the tobacco industry's lavi^ers when they 
argue that in 1970 Congress preempted all State and local control 
of cigarette advertising. Ultimately, however, it is up to the courts 
to decide what Congress intended in 1970. 

Howevei, I think that we should now make it so clear in legisla- 
tion such as you have proposed and that we have proposed that 
even the tobacco industry will understand that the Congress is not 
going to let the merchants of addiction wrap themselves in a law 
passed by Congress to protect our citizens from the scourge of to- 
bacco. Congress should promptly enact legislation such as S. 1883 
• and H.R. 1250 that subjects cigarettes to the same State and local 
powers that apply to all other products. 

The Federal and State courts will, of course, continue to ensure 
that any particular State or local restriction on cigarette advertis- 
t ing and promotion complies with the Cc-nstitution. 

Mr. Chairman, this concludes my statement. I thank you for the 
opportunity to address you and would be glad to consider any fur- 
ther discussion or questions. 
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The Chairman. Fine. Your full statement and all the statements 
today will be included as part of the record. 

Td like to go to Mr. Neal and then I have a few questions for 
both of you. 

[The prepared statement of Mr Luken (with attachments) fol- 
lows:] 
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Testimony of the Honorable Thomas A. Luken 
Chairman 

Subco3uaittee on Transportation and Hazardous Materials 
Committee on Energy and Commerce 
U. S. House of Representatives 

before 

The Committee on Labor and Human Resources 
U. S. Senate 
April 3, 1990 



Thank you, Mr. Chairman, for inviting me to testify at 
today's hearing. I commend you for holding these hearings on 
your bill and for taking swift action to move this vital 
legisxation through the Senate. 

I request that ny complete statement be made a part of the 
record of this hearing. 

Your bill, the Tobacco Education and Control Act of 1990 (S. 
1883) , seeks greater education about the risks of smoking, aore 
effective regulation of tobacco products, and more truth in 
advertising about the risks of smoking. Your bill has the same 
goal as the bill X introduced last year, the Protect Our Children 
from cigarettes Act of 1989 (H.R. 1250). Our common goal is to 
create a smoke-free country. 

The details of the two bills differ, of course, in part 
because our respective committees have differ<snt jurisdictions. 
H.R. 1250 concentrates on regulating tobacco advertising. This 
emphasis is due to the vast amounts spent advertising and 
promoting cigarettes in this country. 

My Subcommittee, which has jurisdiction over the Federal 
Trade Commission, has just obtained from the Commission the 
cigarette advertising data that it has collected for 1988. These 
data, which have not yet been made public by the Commission, show 
that in 1988 the tobacco companies spent a staggerin'j $3.25 
billion advertising and promoting cigarettes in this country. 
This is a 26 percent increase over the $2 58 billion spent in 
1987. I am disturbed both about the vast amount of money spent 
by the merchants of addiction and by its rapid growth. 

One portion of H.R. 1250 prohibits all cigarette advertising 
and promotion that can be seen or heard by a person under the age 
of 18, but it permits text-only cigarette ais — so-called 
"tombstone ads." A Wa 11 Stre et Journal sto>-y last Friday, which 
is attached to my testimony, summarizes the current international 
situation on cigarette advertising. Canada, most of Scandinavia, 
I" ' ', Portugal, Singapore, Kuwait, and Thailand have banned 
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cigarette advertising. Australia, New Zealand, and the European 
EconoQic Comnunity are proposing to severely restrict cigarette 
advertising* 

Another portion of H»R. 1250 — section 4(c) — makes it 
clear that State and local goverrjaents can in fact use their 
traditional police powers to regulate the advertising and 
promotion of tobacco products* This provision is similar of 
course, to section 955 of S. 1883, and I want today to discuss 
the important role State and local governaents should be allowed 
to play in coabatting the deceptive advertising of cigarettes. 

Prior to the passage ol the Federal Cigarette Labeling and 
Advertising Act, it was undisputed that State and local 
governments had the sane power to regulate the advertising and 
pronction of cigarettes as for any other product. For example, 
in 1932 the Suprene Court unanimously held that a Utah criminal 
statute banning cigarette billboards did not violate either the 
Fourteenth Amendment or the Commerce Clause of the Constitution 
Packer Corp, v^ Utah , 285 U.S. 105 (1932). Inde-><1, in the 
Comprehensive Smokeless Tobacco Health Educatj Act of 1986 
Congress made it clear that it v^s not completely preempting 
State authority over advertising of smokeless tobacco. 

However, the tobacco industry argues that Congress preempted 
the ability of State and local governments to regulate the 
advertising and promotion of cigarettes when it enacted the 
Fede'-al Cigarette Labeling and Advertising Act. 

Today I would like to share with you some of the principal 
findings developed over the last three years in nine hearings 
held by the Subcommittee which I chair. Each of these hearings 
dealt with a different aspect of tobacco advertising, and aany of 
our findings are directly relevant to this preemption 
controversy. 

Surgeon General Koop told our Subconjr.ittee last September 
that tobacco is addictive in a way similar to cocaine and heroin, 
that 20 percent of our high school seniors are daily smokers and 
that smoking causes 390,000 premature deaths in this country each 
year. By comparison, cocaine and heroir. only kill about 6,000 
Americans each year. Not surprisingly, the tobacco industry says 
that the Surgeon General is wrong. 

There were 14 witnesses, in addition to the Tobacco 
institute, who testified at our July 1989 hearing in opposition 
to H.R. 1250. As shown in the table attached to this statement 
every one of these fourteen witnesses — including some who are' 
testifying today — has financial ties with the tobacco industry. 
Some, such as the various advertising groups, share in the vast 
sums the tobacco industry spends advertising and promoting 
cigarettes, others, such as the American Civil Liberties Union 
and the Washington Legal FoupHaiion, have received grants from 
the tobacco companies. The conflict of interest of these 
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^loAriv relevant in deciding hov nuch weight we in 
crr-rani ^^.r^l- s.ouia^ive to their views. 

♦ I believe the surgeon ^-trer'lo^l^rth^r'rfsirlct^tgarfti'e 
relevant for a decision on -Aether Jo further re^^ adUlctior. 
advertising. However the °; "§e°eral ' s oedical findings 

told our Subconaittee that 'he Surgeon General ^^^^^^ ^ 

are irrelevant as t° "Aether legislation liXe_^^ ^^^^^^^ 
enacted. For exanple, attached to =y " . • federation, Mr. 
with the president f «/=^^^f,^^tation o?^National 
Bell, and the President o. ^he Association ^^^^^ 

Adv..r-isers, Mr. Hel=, ''^^^t of ?he Freedon to 

-.•itnesses -- vhose °^^"^"^'^i°^^"^nP"^!y - refused to say 
Advertise Coa ion t.lat is -"t.tying Y^^^^ nedical findings. 

whether the S ..on '^.^f ,;|tifying t^aV "i<l 
Professor Neut -;e, -.ho is "^^"^^"^^ness of the Surgeon 
co==ent on the correctness^r ncorrec^ Un.L. which 

General's findings. hearing, in its 

rre;^r:d"st^:^^=rn1.l"r.:°"ares ^o^^po^ttton- on the S-.rgecn 

General's aedical fi-iir.gs. 

► -eard testisony that the purpose and 

Our Subco=rit-.ee ^a3 . ^ard tes.iso y ^^^^^^ 

effect of "S^^^^ ^-•"^'^'"^.'Soerlitz who wis a nodel for the 
At our July 1939 f-^^::"\^fi;,''°tx years, explained how the 
"Winston ran" cigaret.e a.s ..-hich sells Winston 

advertising ^^^-It ^■-J^;,^- ^"l^r^ll to use in cigarette billboards 
cigarettes ;^s e children m shopping centers, 

by showing ^^i'-^^^^Lv ^^^ated by David McCall, the chairman 
Kis testi=ony advertising agency, who showed 

c=?ritus of a large ..e- iJorK ^ sa^^ „ere clearly 

the Subco=itt3e specific cigarette ads th3. he^^ 

ai=ed at your.g cetp.e. 7^ a .nearing -ailing offers of 

revealed that K.J .e y.c.ds as ---^ ^.^^^ ,,^,,ed free Canel 
i'^t ^if res4-se "i'^n adverttse=ent in last ye r's Snorts 
T-shirts in ^^^^f 1 . ,„ -^e are continuing ou. 
W^m^^o) ^le atrelt =a!l offers of free cigarettes. 

- - ::\icf pi^ers'to-protrcrti^fir^irifenr- 

use their .traditior.al po ice powers t ^p^ ^^^^^^^ companies' 
and especially their '"'■i'''"" ' ns The testinony at our 
deceptive advertisi-g and P^2=°^^°"^- „,es >ave tried to thwart 
hearings reveals ^^^.^^^^f °/arguing that section 5 of the 

St^te and local actio-s. 

• fl iQftft Dr Robert McAfee, a 
At our hearing on ^^^iJ^'JlWH' so.r,i of Trustees of the 
physician in Ma nea^d a e=D ^^^^ ^^^^ ^^^^ „a^„^ 

American "^^^'^^i :rohIbit cigarette conpanies from 

legislature "^-tedo prohibit cig ^^^^^aing to Dr. McAfee. 

rbL-:o'c^prny"=rbr.s:s1ersuaded the Maine legislature tha. 
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such state action y.^ ^ ^ 

I do not agree with w 

However, t think- . 
even the tobacco inSus^rv wT?,^''"!?" it so clear th«. 

This concludos -^v 
your questions. ^.ate.ent. and i would be happy to answer 
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Frehclrl^^k) Ban Tobacco Ads 
CHeers^^^&Sates of Same in U.S. 




pcsoj :o son 2U ubacco idnrrsant. viQ 
ircti'.f advocaitt la ti» U-S^ say Ifie 
tnv^l lE$: c< tOTfitn cc«£tn« proposing 
Of !npi«r.eaaft a4 J»r^ wi>i ui^ LVir 

!{ the propcsiJ a enacud. Foscf *<xikj 
;cn Hijy. Pcmjii. arxl frost ol lie Scic 

y/fo ajx] t^e prsii 

Europe. incIyilL'tj 
Sunpore» Kuwait 
and TMiUnd. tiso 
fta^e bans tn efffcL 
AMFrancf biar 
freer, jjcoe b prcfcslAf erv tneasum. 
US. tc6acco tatfnsa tiave beta DervousJy 

vtrtsa] tobacco i4 baa US suirjr^r. Cve 
rneiftrt ts rdct tto effect sow. aitiOith 
It a U-« subject ot a court cAaUenre Aos 
trilla and Ke* Zealand bcO> bave pro- 
po5«j «rer« rwtrtctions rtcfflUy Most 
ORUacvs for t^e tobacco tadinry. £u 
ro5*w CommjiiJty u cirmUy craiSri 
rtsnccoru. and a possible bu. t2m wot::<] 
appiy M aU 12 CC couatnes. 

"AH tJ±its happewfij around U-e 
wora are aU feedlr^ eacA cCier. say? 
S<«i Bania of tie An^ertcaa Heart Assai 
ation. wbo also b a T.embrr ^ ine Coail 
{ten oo Smckisf or Kealtft. vhtcA advo- 
cates a totaj tobicco ad baa Un \n l^e 
U 1 Tfte • 'arouaWje- wcrSd rwc 3oc3 " e 
savi are "creaCr^ an ei ."trover.: ipai 
tcticco advertiJJnx and prorrccc ui 4c*-v 
Itiej ^'iould be eH.*»r c-rtaUed cr 'jtaUy 
earjted ' 

L' S adVertUen tnsJst l"^ fcreip fseiJ- 
jre? loo'i hav* any inCuexe be re. btit 
maay ua'Cotecco fnttft bti^n oCer 
wise Already, rht Obaf^^Caay is £ac 

a perfupt lastwMM^iiUsitt oo 
Capttcl Hia vteQi^iHPix propoeed 
i>lQs vouJd seTtnI|> liimDfaicco adver 
tlslst Amoet fVm'wltt i^ORSored by 
coAfressTRen Ten Ukct CDl, OWo) ajvj 
Mikf SynAT (D. OUa.) «^ wooKl ban 
Uif tse cf eoJors or ptcturts tn tobacco ads. 
ba^kal^ peniuitisir only all text ads. 

BctD tiicee bUIs. (q additloQ to one pro- 
posed by S?a Edward Kewedy iD. 
Masi). vouid also allow sute asd SocaJ 
joverrjttents to ccrre up wua c^eL- own 
cjnrer^advemjiff resmcflcci 

I( ar.y of t^^ measures were to pass lie 
e(f«t would be paeutlally d<»asutsrf fcr 
t^e fefcicco industry In iset. tcbacco con 
paraei poured a $Ufnf»it C *S biUr n 
tnto advertising, up W*V frcn o M bulicn 
ui jMj^j^pnilcj to the F«erai Tntfe 

ttaatTftll^ releued. b<.t »aj otJtxr*-: 
byiC? LaJtem. 



Aay one of 'jwa^ fti-is *oCd ei{*'e' it 
vfreif darar? toMc^o ad.er-s 

ir^ uyi Dif! viJfe .{ tr.e A«c<.a:;cn c' 
Wationa. M.^-^ ifr^ a :radp r-^p 
say^ be tx^nr:'^ "e 5. z suppcrren ;o :ry 
to boistr tr-r a'f.'*'«»'"-J Cy c:::rj any 
acuor .n i-> ' •% t^.f.f »s j„p- 

\-i - i- : t^.-, c^i^^ tr? 
C S ■ • *' "*f*s "4. L S 

: N- i : ir* ■* -t ""-Tber 

ire 5 ' - pirs: Are-tj 

r?-! -t T-e L S iiscisrr.ce 

uiRue-cM or ff^ii^ ^tby^rf j-Ovspi 
JU* e "isBTlch tobacco twJLsrry Say? 
Kim Kxpa. aa aide 'o Mr Syrar 

c:ai fr^'j -cn I p iva role abroad I'^e 
way uvv *c ..•j c S Tf;e UJOacco iTdus 
try <rr\-^z,:n te"j of tr^xsards cf dol 
lars '0 .""if-e«scfiii carpains Yo« 
can t »j*CPVStLTaie campatp flna.-ic 
Iff 

S . i "f L S :ccacco industry ftr^ 
.: "jr^ , rcf :v^o*lncfor'*^*ld^e• 
i - cs-'spec.a'lyJtoseift Eur.pe 'P'e 
tC C'' — ss cn a parel set up to harr-o 
"i:' ^i' i^'.i S^Tpean Ia*$. has prcpowd 
tar-.*t 1 1 f 2afei;e iT.afe advfrtatrt - 
a,: '3 "I ts f-e'^oer cowjirvs Ads *ct. : 
!>• 'f^r-c'-d sciely to product pacxar*? 
i-<i -;;-ji-irn aso^jt tar ai-id nico:!'.* 
crv- T^f £C Pirj'ar".pfH r-.ean**!!^ 
i,ff<s ajo cec.ded :^oie r^^s 
»frwi sT'-t ercv,;.'' ard s^^es'ed ba.*) 
"■tr< c {ir^'te advfisiftj aiie{etfter la 

Now EC Carnssior. ,s "jack at 
*')rt 'r\*-{ '0 'i'af a ccr"pr.'*.s^ ^ i - 
Cut f -fi Kj.erjj r^ups cc-^ece tre 
^{ r-atf '>»ts,'t line y be $e ^^e '> 
54C'-o id -^st-^c'.cns Ej'c^e 

T^e i".'^ '^"e si-.^iLoi ija t 211 31 
tJie £arrp»i« TreLS rtasai^aysbeeTa 
leader try-T :o crack down 00 tobacco 
it was L*e first country to tan cifaretle TV 
iOs tor -tain reaso'\s Yet fiOw oilier 
cccr*J".ei 'o be leavtnf it aehir^ 

Ncnra.iv *e ook to lf.e US to $<* 
*cw '-e c^'is ir* 2cinr says A.ifeia 
^"■r'zr cf special t^es fcr l.*ie Ad 
.^-^a.nf \is<x'a"Ofi a L K trade fro^p- 
Now i"? tts L';e eC.er *ay 

j'-xi'xl f"5''«'"t rec:ricliorj in Eu 
"•pe iTH » irwteT si' adds vj! be f-el 
ior t,v i-'\ti ijvf rtai^j ctby m t^e L S 
r*ia' » '^'it 'as 'o 'axfr. sen 



Liquor Health W arnings 

ie-: \I Go'e C Terr *>'? 
s/>rft ? K^'^redy D Mas, a-- ^ • 
-rcpcse >ps 5"*^ - ; 
.jr ccrpar e$ to >.nc;.ide rie^.tft -\'*.-*s 
m ires: ad.ert.se'^ents 

Tr.* piaa to ft.'od'xce tv r<»as^'e - .. 
V Ar^icu^ced rex; *^it $? n**? e" ' - 
:-e lerslators sa^ IT^^ dech-eij '■> tw 
ir.y (ifUils of lU proposal 

A sDokesworun n«ed "^Oie^er "-Ji: 
S«n Gore *as active li rtcer; s'^ -r 
L-at no* re<juires I'avot cocpai.es 10 
place f.ealtr> warr.infs 00 t'-e'r ?r-xlvcj 
he *as also a ieadust advocate cf yrger 
•".eiitU waniTfS on csjare'ie pi' fit*% a"d 
adverti$«c new in place i"* ^t<i 



FINANCIAL LINKS BETWEEN CONGRESSIONAL COMMITTEE WITNESSES 
OPPOSING HR 1250, THE PROTECT OUR CHILDREN FROM 
CIGARETTES ACT OF 1989, AND 
THE TOBACCO INDUSTRY 



timrassis AT JULY 25^ mn wpumg or m u—m m o« grocT wo 



nuMciKL Mine wrm to«acoo inDPsnrr 



AMrlon civil Llb«rtlM imion Crints froa tobacco flrvs.* 

AjMrlc«n N«vsp«7«r PubMih«ra Msoclcdon 19t7 - allMon In tobtcco •dvartlsln?. 

19M - aUllon in tob4CCo advartlalng. 



) rr*«<Soa to Advtrtli* Coalition 

(a) AjMrlcan Advartlslnq r*d*ratlon 

(b) Aa«ri->en Atioctatlon of Mvtrtlilnq Ag*ncl«a 

(c) AtsocUtlon of Hational Advartliira. 

(d) n*<ftln» i>wbllsh*ri of Aaarlca. 

(•J Outdoor Adv*rtliin9 Aicoclation of Aaarica 

(f) Polnt-Of 'Turchai* Advartiiinq Initttut* 

4 National AutoMtic Harcharkdiilrv? Aiiociation 

1 

5 National Klapanic Cxpoiltioni. Inc 

I 

6 National Hot Red Aiioclatlon 

7 national Tobacco Council 

1 

• Sack alcaa Tobacco jncll.... 

9. Tobacco Inatltuta 

10. Utahlnqton Laqiil Tounditlon 



. i^t? - bllUon In tobacco advartlalng and proaotlon 

19I« - $1.2 billion ■ ■ ■ • - 

.1917 - bllKon In tobacco advartlalng and proaotlon. 

^ - $1.2 billion ■ ■ ... 
Tobacco coapaniai art »«ab«r*.*** 



$111 allUon In tobacco advartlalnq 
S155 allllon ■ " 



. 19<7 
19M 

..I9t7 - $270 allllon In tobacco advartlalnq. 

1911 • $119 Billion - - • 

1917 - $1S4 million In tobacco adv*rtltlt.q. 

If! - $222 aiUlon • ■ • .•• 

. il i billion In v«ndlr>q aachlna annual talta of clqarattas. 

. Cranti froa tobacco coapanlaa. 

priza aonay and othar financial aupport froa tobacco coas>anlaa. 

..Tobacco faraara.*** 

. .Kaau^r ara producara oi aaokalaaa tobacco. 
. .riva tobacco coapanlaa ara Ita a«ab«rit.**> 
. .Cranta froa tobacco coapanlaa. •••• 



1 wrlttan atataaant only. 

Sourcaa. • Boa ton Cloba , Hovaabar U. 19t9 

TaSaral ^fiaHa Coaalaalon 19t7 ftaport to 
Conqraaa (19t9) and March 39< 1990 lattar 
to Subeoaaltta* ataff In raaponaa to 
rraadoa of Inforaatlon Act raquaat. 
wltnaaa'a Taatlaony. 
• ••• ;cttar of Karclt 15. 1990 co Chalraan Thoaaa A 
Lukan. 
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of the fmdings that rriato to the health issue per se because that is 
not the area of expertue of membera of the advertising industry 
We are not doctors and practitioners. 

Mr. LUKEN. Sir, you have heard us discussing this here today 
^d you have heard me and other say that we base our conclusions 
that tobacco advertisujg and cigarette advertising is inherently dZ 
ceptive because of these finding 'nnerentiy ae- 

fi °? ^ difference, does it not, whether or not you accent 
the findings or not. do«n't it? If you are going to sa^ as the tS- 
co industry does, and I want to know if vou are. then you do^t 

Zf^lu ^ ^« saying, that you don't know 

whether it u because you are not an expert* 

..k^lS?^ ^2* Mr. Chairman. We are saying that the relation- 
ship between the product and the advertising u different We are 
not addressing the issue of the'product. reuu vr e are 

Mr. Lisas. That's another question. I am asking you whether 

^Mr. Bill.- We have no fault with that. We don't comment on 

whether you have any fault 
with It I am Mlan^ you whether you accept »t or not' - • 

Mr. Bbzx. We have commented on it. 

Mr. LuxEN. Do you accept it or not*^ 
■ - Mn Bell. I accept the facts. 

Mr LWON. Or, are you like the tobacco industry, you don't know 
whetherit IS true or not? . uuulkjiuw 
^^^^^BKUw^We accept anything that is factual in terms of the 

Mr. LUXKN. Do you accept that as factual'^ . ^ 

Mr. B2LL; Wiat we don t accept is the connection between that. 

Mr. LUXXN. Do you accept that as factual or not. Mr BelP " 
' : Mr. Bnx. Basically, probably/yes. but we don't make the connec- 
tion between that and advertising being the cause 

Mr. LUEEN. Do you accept it, Mr. Helm? 

Mr Haw. What we don't accept is that there is a causal rela- 
iP Lets for a minute- accept the fmdinga. 

Mr, LUKEN. What do you mean, causal relationship? 

Mr. Helm. I will accept the fmdings for the purposes to illustrate ■ 
my pomt • .* , 

Mr. LuxEN. Sir» I don't know what you mean, to illustrate your 
IK>mt We are not talking about hypoihetically. we are asking you « 
If you want.to -aatwer.^The tobacco industry won't answer. I am^' 
askiM you^^wthi^yottfwiU answer whether or not you* accepts 
that theiw findinfnro true?. . . , ..^fl 

/ Mr. HxLic.^Yoit'«Sf forcing me to give vou the answer you want- 
to make a pomt jon^nnt to make 

yiT. LUXEK. I am not forcing you. I am asking you whether you 
will? i's.* . 4 

Mr. Helm. No, I will not accept them That is not my area of ex- 
pertise. 



Mr. LuKEN. Then, you are like the tobacco industry. You wiil nof 
accept the findings of the Attorney General j^>j 

9^. 1 
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Mr. Helm. That is not my area of expertise. ^ „ „ 
. Mr. LuKEN. Well, the Attorney General, Grimn Bell came in 
here. Hes a former Attorney General. He was asked whether he 
accepted it and he said I will accept it because the government says 



so, 



ERIC 



Mr. Helm, I will accept what the Surgeon General says. 
Mr. Lt'KEN That's what he says. , , 

Mr Helm. Mo, the Surgeon General said that there is no credible 
evidence that advertising has anything to do with inducing chil- 
dren to smoke / i. u • 

Mr Llken That's another question. We will get to that m a 
miP.ute The factual findings is the question. We have set them out. 
the^e Hndings, tobacco causes the unnecessary deaths of 390,000 
Americans annuallv. That is one. The mayor cause of cancer of the 
lung and esoph? larynx, contributory factor in cancer of the 
urinary bladder, ». ey and pancreas, responsible for 85 to 90 per- 
cent of the approxiKiately 120,000 annual lung cancer deaths plus- 
scores of thousands of others and so on. • - - ^ ' 

Cigarette smoking and the use of smokeless tobacco are addict- 
ive Yes. these are all taken from the Surgeon General's findings. I 
won t pursue it any further, but the tobacco industry has consist- 
ently come in here and said that we don't accept those findmgs. 
Thev may be true and they may not be true. Many of the memtwra 
here, and I am approaching it on the basis that they are true and 
that, because of the fact that they are true,' tobacco becomes a 
unjque product. ' . , .^S^^'^-/ 

The constitutionality question, in my :. opimon, ^' hinges ^ upon 
whether you accept that finding that it kills 390,000 persons; that 
20 percent of high school seniors smoke on a daily basis; that smok- 
ing IS addictive. It makes a c.fference in approaching the constitu- 
tionality because none of you challenge the fact that the govern- 
ment has a right to say that advertising which'is false or deceptive 
can be prohibited " *• ''^^ • -\ • *• " • . * 

Therefore, for those of us who take this position that any adver- 
tising, which isn't necessanlv favorable, is inherently deceptive of 
a product which is unique which is tobacco, which is guilty of all 
these sins. You either accept that tobacco is guilty as charged of 
killing 390,000 people or you don't. • •. 

If you do, then it seems to me that you can still make your hypo- 
thetical argument, your legal argument, but it is pretty well under- 
mined bv the fact that tobacco is a unique product which kills all 
these people and is addictive, and isn't entitled to that protection 
because anything that is said favorably about it is inherently de- 
ceptive. - 

Mr Neuborne. With respect. Mr. Chairman, I cannot comment 
on the correctness or incorrectness of the Surgeon General'- find- 
ings As I recall when Gnffin Bell was here, he said if the govern- 
ment says it he is willing to accept it, although he personally 
couldn't verify it and neither can I. 

I don't have that kind of expertise, and therefore I can t rej)re- 
sent to you that I believe i^ is true. I do accept if the Surgeon gen- 
eral i_ t J 

Mr Llken He accepted it if my government says so. he did say 

90 
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Alf. LUKEN. Thank yo>i, Mr. Stellman. We're being called to the 
M committee, but I'm wondering if we ' " ' 
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^U committee, but I'm wondering if we couldn't perhaps complete 
iis panel. 

,•5 1 thmk I can get by on about 3 or 4 minutes. Dr. McAfee, you 
^^entioned Mame. VVhat's happening exactly in Maine? 
^ Mr McAfee. The problem we had, sir, was a bill before o^ir State 
legislature that would ask for the elimination of cigarettes m the 
eDdorsement and promotion of sporting events. 

We vvere particularly concerned that several of these sportmg 
'e\enii were held for use of the State of Maine. 

Mr Llke.v Right. 
, Mr McAfTiE. It is iilegal in Maine to purchase cigarettes age '5 
aj^d under 
.Mr I.'JKEN Yes. 

Mr .McAfee. We now find that we have sporting events in vvhuh 
a^e i^Toups of those 18 and under are being sponsored and prorr.ot 
ed b> that 

The bill before the subcommittee was favorably enacted, but ^r-.e 
the information that was then distributed by the representatives .n 
the Tobacco Institute and the industry itself, there are lobbyists 
stating that the Federal preemption would prevent our St.^te from 
doing that. 

Mr LtKE-v. The Federal preemption that we're talking about 
here, repealing here. 
Mr McAfee. That's exactly true. 

.Mr LuKEN. In other words, the regulatory scheme that the to- 
bacco advocates, those representing tobacco, and they 'vere telling 
U3 that this statute that we want to repeal sets up a regulatory 
scheme, a Federal standard 

In Mame. it has been used to prevent the State of Maine from 
adopting this legislation on sportmg events, sponsorship of sporting 
events 

Mr McAfee. That's correct. 

Mr LuKEN. This ties m with what Mr. Slattery pointed out that 
under this statute unwittingly 0)ngres3 has prevented States from 
being able to pass laws with regard to placement of billboards w^h 
regard to almost anything else 

So that with regard to tobacco, tobacco is absolved. Tobacco ib 
exempt Tobacco is immune, by reason of* this statute, to ^^nai 
other products are susceptible to. Isn't that right? 

Mr McAfee. That's correct. 

Mr LuKEN. It has a privileged position. Anybody have any other 
comment on that? All right. I said Vd only take a couple minutes 

Truthiul» deceptive, again* tobacco advocatea are telling us W3 
ciui't restrict advertising of that which iB truthiful and legal. 

All right. Tobacco is legal. But is all the advertising truthluT* 
Mr Ballin'' It is claimed to be deceptive. Is it not? 

Mr Balun. Mr. Chairman? 

Mr LuKEN. When two tobacco companies advertise lowest tar. 
'^ne of them has got to be deceptive i£ both of them claim to be 
lowest'* 

^ Mr Balun. Yeah. At the last hearing we pointed out that v;e 
^d a concern about all low tar advertising, particularly the Car: 
'on and the Now ads 
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JOHN J. MASTY 

Stnator eSrd Diatriet 

Senate 

Sute of Minnesota 

February 14, 1989 



Benjamin Cohen 
Senior Counsel 

Room 324 House office --^x \c . 
y» S» House of Represe--j- es 
Washington, DC 205 15 



Dear Mr. Cohen: 



I was told th&t you *p:-» 
islation in Houston .-j ^ 
that the tobacco mJ.i;':, 
federal Cigarette Ljc^' - 
states from address.-; 

In Minnesota, we ha. e - , . 
cigarette advertis.-; .5 
industry comes m argu.rq 
states from doing ar , 

I'm enclosing a memo "^r-,-^ 
representing the Tobacco 
bills a Couple years aqo. 
points in opposition beqi: 
federal preemption. 



a recent conference on tobacco leg- 
xcressed ;nteres* m seeing evidence 

•ses :he federa. preemption from the 
, arc! Advertising Act to discourage 
;jre-te related .ssues. 

"d -.^at whenever an issue related to 
ri.sed at c^e Legislature, the tobacco 

t:hat ;.he federal preemption prevents 
^ r^is regard. 

:jv.d ^^e^es, a Washington lawyer 
-^st.^j^e, 1.1 opposition to one of mv 
As ;.cu can see, he makes his mam ' 
n.nq on page 3 ^here he addresses the 



We have r«£ined our 
have already passed 
cigarettes . 



-^oosals significantly smce that time and 
3... banning free distribution of 



This session 1 hcpe 
tobacco advertisirg ~ : 
concerns, but beca^:»-> 
products and billboar s 
people to break the . j- 
lation draws heavil, 
Court in the 1932 Pjt' • 
board ban* 



' ^rie to pass legislation prohibiting 
roards, not because of health 
> .Ile^al for minors to use tobacco 
i.e a major impact on encouraging young 
ourpose section of our new legis- 
jrquments used by the U. S. Supreme 
jse wh.ch upheld a similar Utah bill- 



^'»ohii*S that .e have drafted legislation Ukely 
be upheld m the courts * ■ - li^^eiy 



-.0 



can guarantee that the tobacco indus- 



try will be m here screaming federal preemption. 

to '/ou. Please let me ^now 



I hope this information 
if I can be of furt^e- > 



Sine 




o 23 
ERIC 



19 



• 



mtiNxirT or oavid a* sumis 
COVXMOTOH • loiaiiic 

April 1M7 
UtAKlMQ ON i.P. 943 BSPOtI TU 

Cood •fttrnoon. My nw !• D«vid 8. l«Mt. x m , 
ltwy«r with Covington 4 •urllng in waahlngton, 0,C, x 4a 
todty to ttfdrMc tht itgti iMutt rtlttd by thrM provltlooa 
oe «^f. .112 that conctrn tobtcco-pro4uot adv«rtlsin9, x 
r«pr«t«nt tht Tobtcco InttUut«# but tht is«u«t raU«4 by 
th«t« provlglona of i.f. 9tf2 go f«r bayond th« ptrtlcultr 
eonfi^rrta of th« tobacco Industry. 

Tht fUtt provition — ntv Subdivitlon X of loc- 
tlon 1 of Ninntaota Statuttt 1986, section 144.395 — would 
Un tob4cco-product advartltlng on any property o«n«d *>r 
Xttttd by tha itata or ita political aubdlviaiona* 

Tha aaoond provlaloo — naw Subdivision 2 of lec- 
tion X of Mlnnaaota itatutta X9K, taction 144. 3fS — vouXd 
r*^ir9 aayona who purchaaaa outdoor advartiiin« apaca or 
aarviott for tob*cGO-pfoduct advartialng to purchaaa aa oquiva- 
Xaat AMuat of advattlaln^ apaca or aarvica to bo uaod for 
anti-a«olcin« aaaaagaa. 

Tha third provialon — Aoandlng iubdiviaion 2 of 
Saction 4 of Nlnntaota itatutaa 198(» Sactloa 3a5f.77 — ,^vild 
aaka tha asilatlng prohibition agalnat dlatribution of tobaooo- 
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product •upl«t to mit.jt% •btolutt prohibition agftintt •!! 
tob«oco-produot ttapling In th« ttatt. 

Yhooo proposals rtfUet t viov currontly htid by 
«0M th«t th« ««y to tddrtta th« httlth probltaa A^itociatcd 
with tob«oeo*produot con«u«ption is to ban, rtttrict, or 
Inhibit tobacco-product advartiaing. 

In tha paat yaar-and-a-half , various Maauroa to ban 
or raatrioi: tobacco-product advartlain, havt baan propoaad in 
Congraat. Thaaa propoaala hava provokad an axtraord.inary 
rirat Aaondsant outcry Ztom acroaa tha political apactrua* 

Thay ara oppoaad by tha O.S. Oapartsant of Juatica 
•nd tha AAOrUan Civil Llbartlaa Union, which raraly a^raa on 
anything. Thay alao ara oppoaad by tha Chairnan of tha 
rad«raa Trada conalaalon, who ballavaa that raatrlcting 
tobacco-product advartlalng In ordar to curb tobacco-product 
conauaption 'would do conauMra mora hara than good.* 

Finally, thaaa propoaala hava baan aharply condaanad 
on Firat Aaar.:9aant grounda by tha scat aainant conatltutlonal 
aeboUfa la tha country Frofaaaor Philip »« Kurland of tha 
Oaivaralty of Chicago Uw ichool, Profaaaor Charlaa Alan 
Wright of tha Univaralty of Taxaa Law School, Profaaaor 
Williaj* Van Alatyna of Duka Onlvacalty Law iohocl, and Profaa- 
aor Alan Oarahowltt of Earvard Law Ichool, aaong othara. 

Thia paat Pabruary, tha Aaaric^n B«r Aaaociation ra- 
jactad a propoaal that it go on racord In fawor of a fadaral 
tobacco-produot advartlalng ban. It did ao, according to AlA 
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ntaidtiit tuftnt T^OM•* "bteautt vt btlitv* in tht 
fr««-ap«*oh prlneipla.* 

Cenfrtsa, oourtt, it luittd in its actions only 
by tha Onittd Stattt ConatUutlon. for that raaaon, tha rirat 
AMndaant has batn tha focua of tha dabata ovar propottd 
fadaral tobacco-product advartiain^ raatriotiona. 

Itata and local political bodiaa, hovavar, ara aub- 
Ja«t to an additional conatralnt, k fadaral law prohibita any 
atata or local raguUtlon of ci9aratta advartiain^ baaad on 
a»okin9 and haalth. luch grata or local action ia *pratmpti^4- 
by tha faddral atatuta. 

That Btatuta la tha ftdtral cigaratta Uballng and 
Advortiaing Act. It contain* an axprasa "praaapLlcn^ provi- 
ch providaai 

*(a) No atatanant ralatlng to aaoking and 
haalth. othar than tha atataaant raquirad by 
aaction L333 of thla tltla, ahall b« ramiirad 
on any cigaratta packaga. 

(b) Mo raqulraaant or prohibition baaed 
on saoniAf aAd haalth ahall ba i«poaad undar 
Itata law vith raapact to tha advartiainf or 
prottotioa oZ any cigarattaa tha paokagaa oC 
vhicb ara labalad in conformity with tha pro- 
viaiona of thia chaptar.* 15 O.s.C. 1334. 

Aa tha anlta^ Itataa Court of Appaala for tha Third 
Circuit atatad in a daclalon laat aprlng, tha radaral Ciga- 
ratta LAbaling and Advartlalng Act rapraaanta *a carafully 
drawn balar ^a* batwaan providing tho public wita Information 
about anoking and haalth *and protaoting tha intaraata of 
(tha) national aconoay.* Congraaa ballavad that "thia balanca 
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vould bt up6«t by tith^r • r«4iuirt««nt of • w*rnin9 othtr than 
that prtteribt^ in ••etien 1333 or a rtquirMsnt or 
prohibition b««*d on tnoklng and httlth 'with rttpoet to th« 
Advtrtiting or promotion' of eld«rttt««." Cjpollofta v. 
limtt Qroup, inc., 789 f.2d iSl. 187 (3d Clr. IfM), gtrt. 
dtnitd, 107 8. Ct. 906 (1987). 

At tppiled to cl9«rttt8 •dv«rti«in9 and proiwtlon. 
•11 thrtt provi.ion. of 8.f. 98: idtntifitd «bov« vould 
vioUt* th« prt«nption provision of tht r«d«ral Cigarette 
Ub«llnf and Advtrtl.lng Act. ThtM provi«lon« also vould 
vloUtt th« flrat Aafndi»«nt at ipplitd to tht advartiainy and 
proaotion of tH tobacco producta, 

1. F^fopoaad Subdlvialon l to Sactioa 1 of Minnaao- 
ta Statutaa 1986, stcelon 144.395 vould prohibit tha advartla- 
ln« or aala of tobacco producta 'on property ovnad or laaaad 
by tha atatt. a political aubdlvliion of tha atata. or a 
cOMiaaion, board, agtncy, or ot.^tr antlty craatad or op«rata<S 
by tho atata or a political subdlvialon. • Thia baft on 
tobaooo-product advtrtlaing on public proparty would ba a 
•tata aad local prohibition of clgaratta advartlaing, obvioua- 
ly ft^fbiddan by Sactlon 1 334 (b) of tht rtdttal Cigaratta and 
Labaling Advtrtltlng Act. 

Thia propciad b«n alao would vlolata tha firat 
Aoandaant. Tht fact that it vould apply to advartiaing on 
public proparty !• urtUvint. 8van If tha atata atid ita 
political aubdlvtiiona «f, not rtquirad to opan thalr proparty 
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to •ttf «dvartiain9 «t all, onet thay h^vt optntd thtir propor- 
ty to CQMfreial •dvtrtlting gtntrtUy, th«y h«v« m4o that 
property • •public foruJi,* tzom which t<v«rt&ttMnts for 
porticultr products My not bt •xeludod ti^Xy booiuat puhlie 
•uthoritiM do not likt thtir MaM««, At I«Mt sis fodtral 
court* hAvi in ftct InvilidAttd co^rtblo tMtrictiono on ftd- 
vortiilng on public property on prtciatly this ground.l/ 

Tho propoaod b«n on th« lajj of tobacco productt on 
public property would U vulntrtblt to challtn^t undtr tho 
Fourtiontb Asondfttnt* A Mnvl court in OklthoH Ust tprin^ 
Inytlidattd ft attt* bftn on liquor tdv^rtiainf At •irrfttionftl,* 
•nd thtrafort laptrsit«lbl« undar xhn «qu«l Protootion ciAua«r 
boctuao tha tvldtnct did not ••t«bllth th«t thft ban would hAvft 
•ny affoot on ovirtll itvala of Alcohol conausption la thft 
•t«tt. OltlAhoi Ircftdcaaf ra Aj»'a v. critp . No. 
CiV-ll-175lHf (W.O. OkH. MAy 30, 198<). ThA propottd AAl«a 
•«n would tuffar froa tht typ« of difict. It ilapXy 

)uld not b* dAtton&tr*ted that b«nnln9 th« •aIa of tobtcco 



1/ Sftft yUnntd Mr»Bthood Aga'n v. Chicago Tranait 
ruthorTgy. 117 fAA <7tfi gir! IIHW Tfbron w 

w^jhinjtOA ytrooolitAn ArAA TrtnA it Authority , 74f"rirAf3. 
tPA tt.A (0>c. cir> lfA4)i ytnthouift fnfe'l, LCI , w, xo^. 999 
F. tupp. 13lt, 1341-SO gooirfloa forTbortion 




Injunction), appeal dimlaAAd ^ mo. 7«*10f9 (lat 
197«) (p«r cur I AS)* 
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products en publio proparty would aeeospliflh th« atate't p:-- 
fUMd 9Ml of r«dueln9 tob«ceo*pro4uot contUBption, 

a. ?ropofl»d Subdivision 7 to Section 1 of Minn«§o» 
t« ttatuttfl :98«, auction 144.395 would provide thet Anyone 
who purcheeee blllboerd or other outdoor edvertieing epeee or 
••rvlc» to Advert lie tobacco product* nuet purcheee en equlve- 
X«nt Mount of eervice or epece "to be used for public service 
astee^'ia provided by th« cosalee loner of health for the 
prcttotlon of nontsokln^ or the preeentetion of infotaetiott 
Sbeut the hsserde ct eaonlng.'* Ae epplied to cigerette 
e4vertiein9# thle rtqulreaent vould violate lection 1334(b) of 
the federal Clgerttte and Labeling Advartlains Act «s a 
forbidden state •racjulranant or prohibition" of cigarette 
edvertieing or promotion. 

In sddltlon, thla raqulrasent vould rapreaent aa 
great an intrualon on the first Aaandaant aa «n outright ban 
on tobacco-ptoduct advartlalng, it would, m fact^ preaent aa 
eiren sere fsr-reechlng and dangeroua precedent then vould an 
outrigpit advertleing ben. 

The raqulrtftent that en advartiaer purchaae en 
equivalent aaount of advertising for the ateaaagea of hie 
advareeriee offanda the first Araandmant In two dieti&ot waya. 

first, t^a ra<2ulfenent elnglaa out a pertiouler 
group of apeakara with « particular cosnarclel seeaege end 
effectively doublaa tha coat of advertising for that group 
based eolely on tt\9 contant ot their aeeeage. The burden 
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pXaetd on th««« tp^aktrt — in •tUct, • 100-p«ro«nt tax oo 
•vary dollar apant on outdoor tobacoo^produet advactXalnf 
la a diaerUinatory inhibition on protaetad apaaoH forbid^an 
by th« 7irat MandAont. 

Xf tha goal of thia raquiraoant i« to diaoouragf 
tobaooo-product advartiaing by aaking auoh advartiaing prohi- 
bitivaly asponaiva, than tha ra^iraii^nt ia invalid i« ao 
attaapt to auppraaa protaetad aipraaalon. tvan it ita goal ia 
not to diacouraga tobacco*produet advartiaiAf# tha Onltad 
itataa tuptaaa Court rapaatadly haa Mda claar that ualog tha 
taxlnq povat in a way that disoriainataa againat particular 
apaakars on tha b«aia of thair aaaaaga violataa tha firat 
AaandMnt.l/ 

Sacondr tha raquirasant lap<;ritiaaibly forcaa a 
spaakar to p«y for tha aaaaagaa ot hia advaraariaa. Tha 
tuproM Court haa aado claar that tha govarnMnt say ra^^ira 
an advartiaar to iocluda in hia adtrartiaing auch qualifying 
loforMtion aa aay ba daaaad nacaaaary to pravaot aa advar- 
tlMMAt frott baing crlaa or mialaading. laplaMnting tbia 
priaoipla, Oonfraaa haa datarainad vhat additional qualifying 
Infornation chould ba raquirad for totaceo-produet 



f/ Sat Qroa j«an ». Aaarican yraaa Co, , afi? O.f. 333, 250 

yg*np V. g nitad Stataa T 35a O.t. 513 (l»9f)i jf oan v. 

TaxnU^on vicn »aoraaanta^ion > 4(1 O.s. 540, 94t <lfl3)« 
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^y^rtUlnf . Such «dv«etl«ln9 earrlM tha Inforsation 
«quir«4 ConfcMt. 

•ut tha tuprMa Court has ntvar au99aatad that %n 
ivartiaar aay ba r«quirad to buy hia advaraarlaa tha opper* 
unity to 4iaaaslnat« tntlf naaaaQaa. Zn faetr laat yaac tha 
uprasa Court at ruck 4o«n on rirat JbuncSaant frounda a atata 
i9aney*t ro^uiraoant that a utility inoluda •aaaa9aa of ita 
4dvaraarlaa in th« utilitya aonthly billin9 anvalopaa. 90^^ 
V. t3&' iO( i. ct. 903. 911 n. 12 (1914). Suob a ra^iraaant 
also violataa tha long'-atandlng rula that a apaakar oannot ba 
eottpollad to "ba an i----v-— ^t for foBf«'ln«" a aaaaaga with 
vhieh ha JiMoraat.i/ 

Tha iaplicatlona of requiring tobacco*produot 
advartiaara to tpcnaor ant i tobacco aaaaagaa ara at onea 
far-raaehlng and frightaning. soaa «ho favor a ban on 
tobacco-product advartlaing argut that tha haalth problaaa 
•aaociAtad with tobacco ara ao unlqua th«t banning tobaooo- 
product advartiainf vill not aarva aa a pracadant for banning 
advortlaiaf of othar lawful produota uhoaa uaa or conauJiption 
aoM aatboritiaa daas to ba harsful or unwiaa. Mo auob 
aaauranoa can ba offartd in tha caaa of a raquiraaant that 
advartiaara aponaor Maaagaa by thair advaraarlaa. 



1/ ^ gggLfl/' y*Y^£d . 430 0. a. 709, 715 (1977). |aa also 
**^ ^AQ^ Mueation V. Sarnatta ,TT9 O.a 
♦24 (1943)1 Mia«i yaraia Fubliahlnq Co. v. yornillOf 411 0. 



341 (1174). 
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If tobacoo-produot ainufaoturart c«o b« r«^lr«4 to 
' aponaor publio tervict ■••M^ae ooneamin^ th« h««Xtb problMU 
•••ociatttf with tob«oco« it will not b« lon^ boforo oiaiur 
roquiroMnto art propoMd for «av«rtit«r« of aueh pro4uott 
^•leoholio b«v«r«gtt« twttttnta ctrtalt, and hlgh-cholMttrol 
foods* Oil oonp«nitt «nd «uto«obllo SAnufoeturoro could b« 
rtquirod to tponoor Mttagtt polntidg out tn« pollution 
^^t«rd• prootnttd by Urgt-onglno outoaobiloo that uoo high- 
tott gaoolinta. Ptttioldt MnufActurtro could bo roquirtd to 
•ponoor Mooogts conctrning tha •nvironaontal %r\d hoolth rioko 
•••ooiotod with thtir products. 

Tht Onlttd 8t«taa Court of Appa«Io £o^ tho Oiotriot 
ot Columbia Circuit ha Id in if 71 that nothing about th«> 
allagad haiarda of cigarattta paraittad tha Fadaral COMuaica* 
tiona CoMlaaion to raquira aotitobacoo maaaagaa to bo broad* 
cast, whila daclining to raquira aaaaagaa to ba broadeaat 
conoarning tha hatarda aaaociatad with othar adwartiaad 
prodttota* Iff frianda of tht larth v. fC£i 44t r.U 1114, 
lift CD*C* Cir. 1971). Tha PCC waa not allowad to diatiaguiah 
botwara aigarattaa aad othar producta in iapcaiag ita oouatar- 
advartiaiBf rula.^ 



4/ Ondar tha rcc'a rula. it ahould ba atraaaad# tha tobacco 
ooapaniaa wara not r^quirad to pay for tha antitobaooo saa- 
aagaa of thair advaraariaat and it waa only bacauaa tha broad* 
oaat aadia ara subjact to apaoiai control by tha govarnaant 
that countar*advartlaing could ba ra^irad at all* 
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In thortr tht rnuirmnt of l.r. that tob«oeo* 
product tdytrtittra purchttt «n tqulv«Xtnt f^ount of outdoor 
•avtrtiting tpact for •ntl*uioiiln9 aMgAgtt not only it 
prtMPtftd by th« rtdecAl Ci9trattt and ubtling tad Advar* 
titinff Act* It would violAtt tht rirat Ait«ndMnt «od Mt % 
prtctdant that would quickly bt «pplitd to support tUlUr 
rtquiramantt for «dvtrtittrt of othtr produett. 

3. Proposed lubdivition 2 of footloo i of Nino* 
MotA ttAtutaa I9al, ttctioa 3S9r.77 would mIio MlnnMotA** 
h%n on tho distribution of frtt cigartttt •«aplos — which sow 
•ppliaa only to ttjBpIing to Ainort an abaolutt prohibition 
un all tMpling. 

iuch «n abaoluta prohibition it pra^apttd by tha 
radaral Cl9«ratta Ub«lin9 «nd Advtrtlaing Act At A forbiddtn 
•t«to prohibition of oigaratta promotion. Con8ua«r MOpling 
by M«na ef f;a« ci9«ratta distribution it « trAdltioaal «ad 
racognliad fora of markating «nd prjaotion» which Confraaa 
•l«ctod to Allow. 

Aa • Mtnt of advtrtiting tha axlctonoOr «vAll«bl- 
lltyf Aid ohAractarittioa of individual brands, olgArottA 
•aapllAf alto ia protactad by tht rirat AMndMnt. To tha 
'itant that a sAjrpIlna ban it inttndad to Halt oonausari* 
^aranaas of particular branda# it would b« urtoonatltutiooal. 

Existing law alroady prohibits aaapllng to alnora. 
a tobacco Industry and tha ccapaniaa rataln«d to oooduot 
Apling art oonlttad to obaarving this prohibition. It ia 
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p0lioy — "govtrnMnt oa th« ohttp* to ban •«apllh9 
to Allrlti tiaply b«etut« th« atau 1« not willing to cnforet 
th« •xistiaf ttatutory prohibition on •wpliof to ainor« 
My hm nootssary to prtvtnt tbuSM. 

COIiCLOglOfi 

For the r««tont dlaeu«««4 cbovcr the r««triction« on 
tobaooo-produet •dvtrtlsing and proaotion addraaaad in thia 
•tatoMat ara praa«ptad by fadaral law and would violata tha 
rirat Aaandsont. 
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The Chairman. Congressman Neal, we are glad to have you. 
Mr. Neal. Thank you, Senator, very much. 

Let me say I am very much av^^are of your sincere efforts on 
behalf of the health of the American people, and I certainly respect 
those. 

I want you to understand if you v^^ill that I am here on behalf of 
my constituents. We have at !e2e*^ 8,000 people who work at Reyn- 
olds; another 1,400 of my constituents work at American; we have 
literally thousands of people who make their living directly as to- 
bacco farmers, and others indirectly, in fertilizer, fuel, and as ware- 
housemen. In fact, almost everything in our part of the country, 
one way or another, is touched by the tobacco economy. 

The income from this economy provides the money for the 
churches and the schools and the parks and the hospitals and in 
fact everything that comprises a community. 

Mr Cnairman, our economy is steadily diversifying, but tobacco 
is still a bedrock industry. Not only do these people provide the 
revenue that provides for our communities; the companies are good 
corporate citizens and contribute to education and so on. 

I mention all of this because 1 need for the committee to know 
that the tobacco industry is not just some faceless, nameless ma- 
chine, pumping out packs of cigarettes Tobacco is produced by 
thousands of good, decent, hardworking people, the same kind of 
people that you represent in your own State. They work in an in- 
dustry that has existed since before the founding of our Republic, 
they produce a legal product that is purchased and used b> about a 
third of all adult Americans, including hundreds of thousands of 
your own constituents 

The tobacco industry employs over 700,000 people in the United 
States. If you add up its total economic impact, it probably ac- 
counts for more than a million jobs. Tobacco taxes yield over $11 
billion in Federal, State and local government revenue. 

Mr Chairman, I just want to point out that the people who grow, 
manufacture, sell and use tobacco products have made important 
contributions to this country, they continue to, they deserve our re- 
spect, courtesy, and a fair hearing. They should not be subjected to 
ridicule or harassment. The> should not be discriminated against 
any more than any other Amer'ca. 

Now, I would just point this stack of paper out to you. This is 
over 40,000 signatures, I am told, f people mostly from our part of 
the country who responded immediately, just during the month of 
March, signing a petition that was circulated because of the com- 
ments of Secretary Sullivan. It disappoints and offends us when 
Secretary Sullivan and others refer to people in the tobacco indus- 
try as ^ ''merchants of death", characterize their wages as ''blood 
money" and equate them with drug dealers. 

Secretary Sullivan's harsh speeches and comments about tobacco 
are unwarranted and unprecedented. Many of us wonder why he 
publicly exhibits more interest in tobacco than in health care costs, 
AIDS, drug and alcohol abuse, the elderly, the handicapped, the 
homeless, and other matters that are in his purview in his depart- 
ment. 

When we consider the smoking and health question and what 
the government s role should be, it should be in an appropriate 
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context, Mr. Chairman, and I think that appropriate context is one 
of individual freedom. Our society has long valued and protected 
the peopie^s right to choose, to mcke personal decisions w^ithoiit 
government interference. That right is guaranteed by the U.S. Con- 
stitution. It is the essential difference betw^een our system of gov- 
ernment and the totalitarians. 

It is ironic, Mr. Chairman, that just when many countries are 
overthrowing totalitarian governments and demanding freedom in 
Eastern Europe, Africa, China, Latin America and so on, many 
groups in this country want to move in a different direction. 

We have recently seen efforts to impose govemmeut censorship 
of art, books, records, to have government make personal decisions 
for individual Americans on abortion, for example, to subject 
people to random lie detector/drug tosts, to keep out of the country 
or muzzle people the government does not like, to impose limits on 
our political system, to limit personal choice. 

Some of you may be saying, well, that's not what we are talking 
about here today— but I think it is. These are all examples of at- 
tempts to substitute government decisionmaking for that of individ- 
uals. 

Mr. Chairman, cigarettes are and always have been a legal prod- 
uct in the United States; millions of Americans have chosen to 
smoke them notwithstanding the health warnings on every pack- 
age and in every advertisement. We have no right to punish the 
individuals who make that choice however much we may disagree, 
nor should we harass or ridicule the makers of the products they 
choose to buy. 

Many products are said to be hazardous to our health. If the gov- 
ernment attacks tobacco, what comes next— high-powered cars, al- 
cohol, meat, butter, ice cream and other high-fat products, salt, 
sugar, coffee, bnack foods? Is the govcinment going to tell Ameri- 
cans what they can eat? 

Just last week tho New England Journal of Medicine published a 
study indicating that uomen who are overweight have a vast great- 
er chance of suffering heart attacks and heart disease. According to 
the Washington Post, Oiie researcher said that being overweight is 
almost as dangerous for the heart as smoking. So what does this 
suggest? Should we establish a center for weight control and exer- 
cise? Should the government punish people who don't take care of 
themselves, people who don't eat broccoli, run their laps, do their 
pushups? Maybe each overweight American should pay an addi- 
tional tax for every excess pound. That should reduce the Federal 
budget deficit in a hurry. We could call it the *Tat tax". 

Well, I certainly wouldn't hava the nerve to introduce such a 
bill, Mr. Chairman — it is silly, of course, but I am trying to make a 
serious point. Who decid .^s— the individual or our government? 

I must say I think the bills before us are based on the premise 
that the American people cannot decide for themselves' It uould 
bpend millions of dollars telling people things they already know 
and seeking to regulate their personal behavior. 

Mr. Chairman, if there is an American today who does not know 
about the health warnings on tobacco, he or she must be living in a 
closet with the lights out. I am told that in 1987, HHS spent $40 
milhon on anti-smoking programs. Surveys have shown that 99 
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percent of the public knows about the Surgeon General's warnings. 
An HHS survey showed that 95 percent believed that smoking in- 
creased the risk of lung cancer. Ninety-two percent believed it in- 
creased the risk of emphysema. Ninety-one percent believed it in- 
creased the risk of heart disease. 

Not only has the message been he^^rd; it clearly has been taken 
to heart. One of every two American smokers has quit in recent > 
years. Between 1965 and 1985, 41 million people gave up smoking, I 
am told, and nine out of ten did it without outside help, according 
to the 1988 Surgeon General's Report. 

Why, then, in this time of budget str' ^»gency and staggering defi- 
cits should we spent $200 million in 1 year to tell people that smok- 
ing is hazardous? There are better uses for the money. 

Mr. Chairman, I must say also that I believe this bill would do a 
disservice to public health by making cigarettes a target of the 
a»?ti-drug programs. This would equate tobacco with hard drugs 
like cocaine and heroin. Do we really want to say to young people 
that cocaine and heroin are not much different from cigarettes? 
Does anyone in this room really believe that? Would anyone sug- 
gest that it is as easy to quit heroin or crack as it is to quit^ smok- 
ing? 

To equate tobacco with hard drugs trivializes our very serious 
drug problem. 

In conclusion, Mr. Chairman, I think this legislation would 
create an expensive and intrusive bureaucracy. It would flood the 
State and local governments and private groups with grants to con- 
duct anti-smoking programs, again, to tell people things they al- 
ready know. It would allow States and localities to impose their 
own advertising regulations, creating a patchwork of conflicting 
rules and policies. It is a back door attempt to eliminate cigarette 
advertising, a step that would do further damage to constitutional 
principles. 

As manufacturers of a legal product, cigarette companies have a 
right to advertise their goods. Advertising is a form of free speech 
guaranteed by the First Amendment. Prohibiting it would be a 
dangerous precedent indeed. 

Mr. Chairman, thank you for letting me testify before you. I 
know of your concern for the health of the American people. But I 
would urge you to help maintain our basic freedoms also. 

I thank you. 

[The prepared statement of Mr. Neal follows:] 
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TESTIMONY OF REPRESENTATIVE STEPHEN L. NEAL 
FIFTH DISTRICT, NORTH CAROLINA 

U.S. Senate Comnittoe on Labor and Human Resources 
Hearing on The Tobacco Education and Health Protection Act (S.1883) 

April 3, 1990 

Mr. Chainaan, I appreciate the opportunity to testify. 

I am here on behalf of ny constituents. The R.J. Reynolds 
Tobacco Company employs about 8,000 people in my hometown of Winston 
-Salem. The American Tobacco Company employs about 1,400 people in 
Reidsville. In addition, I represent thousands of tobacco fanaers 
and thousands of others employed in tobacco-related industries. 

Mr. Chairman, our economy is steadily diversifying, but 
tobacco IS still our bedrock industry. Each year, RJR alone pumps 
more than $1.3 billion into our area's economy, including salaries, 
taxes, and purchases of goods, services and tobacco. 

RJR IS an outstanding corporate citizen; it has been our 
connunity's key building block. Tobacco income has built our ho 
supported our schools, churches, charities, parks and everything 
c*";e that constitutes a community. 

Mr. Chairman, over the last five years RJR has contributed 
more than $20 million to local charities and organizations. For 
exanple, RJR recently gave $4 million to help strengthen Winston 
-Salem State University, a historically black institution that is 
important to our community. RJR gave nearly $1 million to this 
year's United Way campaign. Nationally, the RJR Nabisco »^tundation, 
IS funding a five-year, $30 million program to encourage innovation 
in public school classrooms. I could cite countless other examples. 

American Tobacco, in addition to its $56 million annual 
Reidsville payroll, has made charitable contribututions of another 
$1.3 million in our area over the past decade. In addition to 
corporate contributions, of course, thousands of individual workers 
and thousands of fanaers also support our community institutions. 

I mention all this, Mr. Chairman, because I want this 
coaroittee to know that the tobacco industry is not some faceless. M.r»w 
machine pumping out packs of cigarettes. Tobacco is produced by 
thousands o*^ good, decent, hardworking people — the sane kind of 
people you represent in your own states. 

They work in an industry that has existed since before the 
founding of our Republic- They produce p loaal product that is 
purchased and used by about a third of all adult Americans, 
including hundreds of thousands of your own constituents - 

Tho tobacco industry employs about 700,000 people in the 
United .States; if you add up its total economic impact, it probably 
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accounts for nore than a nil lion jobs. Tobacco taxes yield about 
$11 billion a year in federal, state and local govenment revenue. 
If you don't think tobacco revenue is important, just ask your state 
revenue department. Ask the Office of Management and Budget. 

My point, Mr. Chaiman, is that the people who grow, 
manufacture, sell and use tobacco have mads important contributions 
to this country. They deserve respect ^ courtesy and a fair 
hearing. They should not be subjected to ridicule or harassment. 

It disappoints and offends us when HHS Secretary Louis 
Sullivan and others refer to people in the tobacco industry as 
^merchants of death,v characterize their wages as "blood money," and 
equate them with drug dealers. 

Secretary Sullivan's harsh, hyperbolic speeches and comments 
about tobacco are unwarranted and unprecedented. Many of us wonder 
why he publicly exhibits more interest in tobacco than in health 
care costs, AIDS, drug and alcohol abuse, the elderly, the 
handicapped, the homeless, and other matters in his department. 
Could it be because he gets better press by attacking tobacco? 

When we consider the smoking and health question, and what the 
government's role should be, we should do so in an appropriate 
context. I think the proper context is one of Individual froodora . 

Our society has long valued and protected the people's right 
to choose — to make personal decisions without government 
interference. This right is guaranteed by the United States 
Constitution; it is the essential difference between our system of 
government and the totalitarian systems. 

It is ironic, Mr. Chairman, that when many countries are 
overthrowing totalitarian governments and demanding freedom — in 
Eastern Europe, Africa, China and Latin America — many groups in this 
country want to move in the opposite direction. 

We have recently seen efforts to impose governoent censorship 
of art, books and records — to have government make personal 
decisions for individual Americans, on abortion, for example — to 
subject people to randon. lie-detector and drug tests— to keep out of 
the country or muzzle people the government doesn't like. 

Some of you may be saying, well, that's not what we are 

talking about here today. But I think it is. These are all examoles 
of atteapts to substitute government decisions for those of 

individuals. I think we coulc say the sane about S. 1883. I kmw 

that you sincerely want to improve the public health, Mr. Chairmen. 

I don't question your good intentions. But I think this is bad 
legislation . 
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Cigarettes arc and always have been a legal product in the 
United States. Millions of Americans hav^ chosen to smoXe then, 
notwithstanding the health warnings on every package and in every 
adv( rtisement. Wo have no right to punish the individuals who nako 
that choice, however much ve disagree, nor should we harass or 
ridicule the nakors of the products they choose to buy. 



Many products are said to be hazardous to our health. If the 
governoent attacks tobacco, what cones next? High-powered cars? 
Alcohol, certainly. Moat, butter, ice cream and other high-fat 
products? Sugar? Salt? Coffee? Snack foods? Is the government 
going to tell Americans what they can eat? 

Just last week, the lisa England Journal fiX Medicine published 
a study indicating that women who are overweight have a vastly 
greater chance of suffering heart attacks and heart disease. 
According to Th<> Washington Post , one researcher said that being 
overweight is almost as dangerous for the heart as smoking. 

So what does this suggest? Should wo establish a Center for 
Weight Control and £xorcise? Should the government punish people 
who don't take care of themselves — people who don't eat broccoli, 
run their laps, do their push-ups? Maybe each overweight American 
should pay an additional tax for each excess pound; that should 
reduce the federal budget deficit in a hurry. We could call it the 
Fat Tax. 

I certainly wouldn't have tht nerve to introduce such a bill, 
Mr. Chairman. This is silly, of course, but I ^ta trying to make a 
serious point: Who decides? The government or the individual? 

S. 1883 is based on t' premise that the American people 
cannot decide for themselves. It would :>pend millions of dollars 
telling people things they already know and seeking to regulate 
their personal behavior. 

Mr. Chairman, if there is an American today vho doesn't know 
about tho health warnings cn tobacco, he or she m^^st be living in a 
ctosot with the lights out. I'm told that in FY1987, HHS spent $40 
million on anti-cmoking programs. Surveys have shown that 99^ of 
the public knows about the Surgeon General's warnings. An HHS 
survey showed that 95* believed that smoking increased the risk of 
lung cancer; 92\ believed it increased the risk of emphysema; 9l\ 
believed it increased the risk of heart disease. 

Not only has the message been heard; it clearly has been taken 
to heart. One of every two American smokers has quit in recent 
yo^rs . Betwec 1966 and 1986, 41 mill.^on people gave up smoking, 
and 9 out of 10 did it without outside help, according to the 1988 
Surgeon General's Report. 
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Why, then, m this tiae of budget stringency and staggering 
deficits, should we spend $200 aillion in one year to tell people 
that SBOking is hazardous? There are better uses for this noney; 
the aembers of this coanittee, especially, should know that. 

Moreover, S. 1883 would do a disservice to public health by 
naking cigarettes a target of the anti-drug programs. This would 
equate tobacco with hard drugs like cocaine and heroin. Do we 
really want to say to young people: "cocaine and heroin are not auch 
different from cigarettes?" Does anyone in this roca really believe 
that? Would anyone suggest that it is as easy to quit heroin or 
crack as it is to quit saoking? To equate tobacco with hard drugs 
trivializes our very serious drug problea. 

S. 1883 would create an expensive and intrusive bureaucracy, 
establishing a Center for Tobacco Products within the Centers for 
Disease Control, it would flood state and local govemnents and 
private groups with grants to conduct anti-snoking prograas— again 
to tell people things they already know. 

It would allow states and localities to inpose their own 
cigarette advertising regulations, creating a patchwork of 
conflicting rules and policies, s. 1883 is a back door atteapt to 
elininate cigarette advertising -a step that would do further danage 
to constitutional principles. As aanufacturers of a legal product, 
cigarette coopanies have a right to advertise their goods. 
Advertising is a fona of free speech, guaranteed by the First 
Amendnent. Prohibiting it would be a dange- ous precedent indeed. 

This bill rcninds ne of the story about the little boy who cut 
off the dog's tail an inch at a tiae— so it wouldn't hurt so nuch. 

S. 1883 IS not needed, Mr. Chairaan. It would waste scarce 
resources, encourage bureaucratic excesses ^nd intrude on 
individual rights. 

As your coaaittee considers questions of sacking and health, r 
urge that you do so with respect for individual freedoa, with 
respect for the intelligence of the Anerican people, and with 
respect for the hundreds of thousands of Aaericans who work in the 
tobacco industry . 

Thank you, Mr. chairaan, for letting ae be here today to give 
you the perspective of a tobacco-producing state. 

Hi 
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The Chairman. Thank you very much, Congressman Neal. 

We appreciate both of you coming here. We know you have dif- 
fering views on this issue, but we obviously welcome hearing your 
views on this matter. 

I faiow first of al! the work of Congressman Luken, who spent a 
good deal of time having his own hearings and studying this issue 
^ in very considerable detail. He brings to our hearing a good deal of 
background and experience and knowledge about this question. 

I think one of the obvious directions of this legislation is to try 
and focus on the young people and the particular appeal that has 
been made as to the effects of advertising tobacco products on 
young people. 

Do you believe that communities should have the right, indeed, 
that it is essential for them to be able to protect themselves from 
saturation advertising, outdoor advertising of tobacco products? 

Mr. Luken. Yes, ^nator. In addressing the subject, I think you 
have correctly stated the point, that young people are vulnerable 
and susceptible to suggestion. One of the tennis stars in the Virgin- 
ia Slims Tournament was recen*V quoted as saying, "When young 
people think of Virginia Slims, .iiey don't think of cigarettes; they 
think of tennis." Now, she didn't realize in saying that — she was 
trying to defend the Virginia Slims Tournament— but she did not 
realize that she was making the case for really banning that kind 
of promotion because the young person who thinks of Virginia 
Slims as tennis is likely to be induced or led toward a favorable 
notion of Virginia Slims, which just happens to be the death-deal- 
ing cigarettes. 

And absolutely, the tobacco compainies shouldn't have the immu- 
nity which they now claim to have and which they often do have, 
which other products don't have, from local regulation. What hap- 
pens is in the communities— and again, we are talking about tar- 
geting, we are talking about people who are particularly vulnera- 
ble— s many times, in the low-income areas, in the areas where 
the targeted group is for whatever it is— and that is what Secretary 
Sullivan objected to, the particular targeting of black people in 
neighborhoods which are predominantly black — where these com- 
munities should have the right, as they do with other products, to 
regulate the billboards and any other advertising. Absolutely- -they 
should have more right here, because as a practical matter — let me 
add just one thing where I might disagree with my respected col- 
league — I don't think drugs have rights. And that is what they are 
arguing. Certainly, people have rights; people who are charged 
have rights. But we can't say that drugs have rights just because of 
this idea that they are legal. 

Many prosecutors today urge the legalization or the decriminal- 
ization of cocaine and even heroin because they figure that's the 
b^t way to administer the whole program with regard to dealing 
with them. That doesn't mean that we would then permit the ad- 
vertising through sexy and other kinds of alluring ways of cocaine 
or heroin. There is no more dangerous product than tobacco, and it 
should not be considered to have rights. 

The Chairman. What is your reaction to the increase in these 
free coupons that make it possible to get cigarettes free? 
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Mr. LuKEN. Well, coupons is like samples or like vending ma- 
chines. It allows the laws to be circumvented. There are State laws 
in most of the States which prohibit the sale of cigarettes to young 
people. 

That is another argument about legality. It isn't legal to sell 
cigarettes to young people, and it shouldn t be legal to advertise 
cigarettes to young people, either. And if they are being distributed 
through coupons, as Congressman Henson and one of the other 
Congressmen had their constituents come in, and children from 
their districts, young children under the age of 12, received sam- 
ples in the mail, received advertising in the mail, received T-shirts 
and so on in the mail. Any kind of distribution such as that will 
end up with the young people having a right to violate the law, to 
purchase cigarettes, to obtain it through coupons, vending ma- 
chines or through samples. 

The Chairman. Congressman Neal, I know that Secretary Sulli- 
van can certainly speak for himself and defend himself, but as the 
chairman of the health committee, I think it is appropriate to men- 
tion that he does focus a great deal of his time and energy on a 
wide range of different health care issues There are some that we 
differ on— the results of the Pepper Commission, for example. But 
we have worked very closely with him on a wide range of different 
health issues, some of which you have mentioned: AIDS, minority 
health, the fashioning and shaping of the Administration's pro- 
gram on substance abuse, trying to deal with the demand side 
through education, treatment, rehabilitation, and in pharmaceuti- 
cal research, particularly as we are finding more and more babies 
who are born addictive. 

So he has spent a good deal of time on a number of different 
health issues as well as this particular one. I thought I would men- 
tion that because I do think that he has taken a very strong and 
strenuous position, one which I support and you differ with. But I 
think it is important that as he has focused on this issue, he has 
certainly been attentive to others. 

I do also want , ) point out that I am extremely sympathetic to 
those people who are in the growing industry, the tobacco farmers. 
I think we have a real responsibility to them. As you mentioned, 
you are moving toward diversity in your own district. There are 
some economists who believe that the growing of tobacco will move 
overseas in any event because it is cheaper to produce it. So what- 
ever IS going to happen with regard to the tobacco farmers, I think 
we should be concerned about them. 

I am familiar enough with the challenges and problems to know 
that generally, by and large, they are the smaller farmers, and 
they have diversified, but many of them have these single crops. 

So I am working with a number of members and colleagues who 
also ai-e opposed to this legislation, to at least try and provide some 
response to their particular needs. I think we must make progress 
in terms of what I consider to be a health issue, and if it is in the 
common interest of the country, we ought to be responsive to those 
that you have mentioned. I will say that ?t the outset. 

Now, having said that, I do find your logic troublesome in terms 
of not permitting local communities greater flexibility to make de- 
terminations to protect their health. I heard you list a number of 
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different areas of public policy, which I gather you believe are 
being dictated by national policy here in Washington. It would 
seem to me that leaving some of these health issues up to the will 
of local communities in terms of advertising and location of adver- 
tising would have some appeal — I know it does have appeal in 
many parts of the country including the South. 

We find, for example, in North Carolina under your general stat- 
utes affecting alcoholic beverages, that in the area of advertising, 
you say **No person shall advertise alcoholic beverages in this State 
except in compliance with the rules of the commission," and then 
further on it says "Rulemaking authority. The commission shall 
have the authority to adopt rules to" — in pare-^ranh /— ^'prohibit 
or regulate alcoholic beverage advertisement on billboards; prohibit 
alcoholic bevera^,e advertisements en outdoor signs; regulate the 
nature, size, number and appearances of those advertisements; pro- 
hibit or regulate the advertisement of alcoholic beverages by mail, 
prohibit or regulate contests, games or other promotions on alco- 
hol." Now North Carolina is saying that, in this particular area of 
public policy, they are glad to leave it up to local control. 

N( vv, if this is good enough for alcohol, why isn't it good enough 
with -egard to tobacco? 

Mr. Neal. Well, Senator, frankly, I think the attempts to allow 
the local communities to set up separate schemes controlling adver- 
tising were designed with the purpose in mind of making it as diffi- 
cult as possible to sell these legal products. A manufacturer would 
find it very difficult, for instance, if local jurisdictions required dif- 
ferent kinds of warning statements and so on. It would be impossi- 
ble for a manufacturer to make products tailormade to every local 
community or many different local communities. 

So it seems to me that that is an attempt to sort of do by the 
back door what we don't want to do by the front door, and that is 
make these things unavailable or make them illegal. 

Now, I asked my friend Tom Luken 

The Chairman. Do you feel that way about guns? 

Mr. Neal. Do I feel that way about making guns illegal? 

The Chairman. I mean gun control; do you think it ought to be 
national, or do you think those things ought to be regulated b> the 
States? 

Mr. Neal. Well, personally, I am not in favor of most of the gun 
control schemes, either, but I see that a little far afield from what 
we are talking about. 

The Chairman. Well, you are talking about different situations 
in different communities, and Fm just asking if you've got a con- 
sistent view. If we say that 

Mr. Neal. I'm not sure I always have a consistent view. I'm not 
arguing with that. 

The Chairman. Well, that's an honest politician. I think we can 
all empathize with that. We never want to put that to the test 
arc and here. 

Mr. Neal. I should not 

The Chairman. Well, let me move on. 

Mr. Neal. May I just make one brief comment on this, if I may, 
because I really think this gets to the heart of it. I mentioned to 
m> friend, Mr Luken, when I testified before his committee on the 
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same subject, I said, Tom, what you really want to do is just outlaw 
these things, right, make them illegal? And Tom, my friend, says 
that he does. 

But Tom isn't running again. And I doubt that there are many 
folks arouLd here who would want to introduce legislation to make 
cigarettes illegal and then home and tell their constituents, the 
third of them who smoke, that they think they ought to be consid- 
ered as criminals under the Federal Criminal Code. 

So frankly. Senator, I think these attempts to allow local adver- 
tising and all this kind of stuff are just ways to do through the 
back door what we are unwilling to do right up front, I imagine a 
lot of the people who are doing all this kind of stuff wa .t to 
outlaw So I say if you do, why not just introduce legislation to do 
that? 

The Chairman. Well 

Mr LUKEN. Senator, my name has been mentioned, and I claim 
privilege. 
The Chairman. Yes. 

Mr LuKEN. And I suggest that my not running again gives me a 
lucidity, a clear-eyed vision, that may be denied sorne of the others 
here. 

But I also might say that I have been saying the same thing for 
quite a number of years, and I have been running during that 
period. 

Mr. Neal. Well, anyway, he is a great Congressman, but I don't 
think most of us want to tell our constituents that we think they 
ought to be treated like criminals—and yet that is what this is all 
about, I think. 

The Chairman. Well, that isn't really what this legislation is 
about What we are talking about is counter-advertising. Not to 
give $3.2 billion for advertising on the one hand, and virtually 
nothing on the other hand, but rather to give people the opportuni- 
ty for additional information. You quote skewed statistics on the 
number of people who know that there is some danger. The fact is 
those who are most vulnerable, who come into the whole process 
fresh— the younger people— if you examined those statistics, you 
would find that they are uninformed. 

Why should we treat smoking differently from food and other 
items where the public has the right to know what is going into 
those products. Why don't we leave some control within the local 
communities to make local judgments on these issues? 

But I respect your position, and I am sure your constituents do. 

The final^ bell has just rung. Unless you have anything else to 
add, what I'm going to do is recess the hearing and go to vote, and 
then we'll come back with our second panel? Is that satisfactory. 
Congressmen— I don't want to cut you off 

Mr. Neal. I had some others who wanted me to submit their tes- 
timony, if you would accept that. 

The Chairman. Yes. We'll include your testimony, and if there is 
anything else you want to add, we'll leave the record open. 

Mr. Neal. Thank you. Senator. 

Mr. LUKEN. ThanK you very much. 

The Chairman. Thank you fo»- coming over. 

The committee will stand in recess. 

ERLC 



41 



(Short recess.] 

The Chairman. We'll come to order. 

We apologize to our witnesses for the interruptions. I think most 
' of them, as I look through the witness list, are familiar enough 

with the process of this institution to understand, but nonetheless I 
do apologize for the interruptions. 
^ Our second panel— if they would be good enough to come for- 

ward^include Officer Bruce Talbot, Woodridge Police Department, 
Woodridge, IL, who has been very instrumental in the DARE Pro- 
gram, John J. Joyce, executive director of the Maine Grocers* Asso- 
ciation in Augusta, ME — f am sure Senator Mitchell would want 
me to extend a warm word of welcome to you — and Peter Strauss, 
president of the National Association of Tobacco Distributors, Alex- 
andria, VA, I am sure both Senator Warner and Senator Robb 
would want me to welcome you, as I am sure Paul Simon, who is a 
member of this committee, would want to welcome you, Officer 
Talbot. 

STATEMENTS OF OFFICER BRUCE R. TALBOT, WOODRIDGE 
POLICE DARE PROGRAM, WOODRIDGE, IL; JOHN J. JOYCE, EX- 
ECITIVE DIRECTOR, MAINE GROCERS^ ASSOCIATION, AUGUS- 
TA. ME; AND PETER STRAUSS, PRESIDENT, NATIONAL ASSOCIA- 
TION OF TOBACCO DISTRIBUTORS. ALEXANDRIA, VA 

The Chairman. WeUl start off with Officer Talbot. 

Mr. Talbot. Senator Kennedy, thank you very much. 

As a police officer assigned to teach over 1,500 students a 17- 
week drug prevention program, Fd like to voice my support for the 
Tobacco Pr-^duct Education and Health Protection Act of 1990. This 
bill will not only help prevent nicotine addiction among young 
people, but I believe it will also be a major factor in the prevention 
of illicit drug abuse. It is a national approach to a national epidem- 
ic affecting our Nation's future— the health and welfare of our chil- 
dren. 

Woodridge, IL is addressing this issue in a unique manner that 
has reduced tobacco sales to minors from 83 percent to zero. But 
without this Federal legislation, our local efforts may have been fur 
naught, because the merchants whose stores border Woodridge con- 
tinue to sell cigarettes to 13 year-old children 94 percent of the 
time. 

Let me share with you my experience to show you why this legis- 
lation is needed. 

While teaching the Drug Abuse Resistance Education, DARE, 
Program at Jefferson Junior High School, I received complaints 
from teachers, parents, and even students themselves that Woo- 
dridge merchants were selling cigarettes to minors. On one occa- 
sion, a gym teacher observed a 13 year-old female student purchase 
a pack of Marlboros from a Mobil Oil gasoline station just two 
blocks from school. The teacher reported the occurrence to the 
principal, as student possession of cigarettes is a violation of school 
r^ulations. The principal suspended the girl after calling her to 
the office and finding the cigarettes in her purse. He then met with 
me and asked, ''Isn't there something vou can do? Isn't it illegal to 
sell cigarettes to 13 year-old students?' 
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Illinois State law prohibits the sale of tobacco products to anyone 
under the age of 18. However, the law was adopted in 1887 and car- 
ries a penalty of only $50. Now, that may have been a great deal of 
money in 1887, but it is hardly a deterrent today. 

This old law exempts a child of any age if they possess a note 
from a parent, effectively making it unenforceable. 

The Woodridge police response to the principal's complaint was 
to send a letter to each tobacco selling merchant from the chief of 
police. This letter related the complaints and advised that tobacco 
sales to 13 year-old children runs counter to the anti-drug pro- 
grams the community had undertaken. The letter closed with a 
warning that arrests would be made under the State law if repeat 
violations occurred. 

The school approved of the response, and the police department 
felt the matter was closed — until I saw a news report of a study 
done in Chicago by DePaul iJniversity. That study found that 87 
percent of Chicago merchants sold cigarettes to minors in violation 
of the State 18-year age limit 

I phoned the author. Dr. Leonard A. Jason, and told him that we 
had the same problem in Woodridge and that we solved it with our 
police letter. But Dr. Jason immediately shot back and said, "How 
do you know you have solved that problem? You won't know it 
until you scientifically test for it." 

Of course. Dr. Jason was right. We had hoped that our mer- 
chants would comply. After all, what adult really would sell ciga- 
rettes to a 13 year-old child after being warned by the police? 

Unfortunately, they did continue to sell. Dr. Jason advised us 
how to replicate his Chicago study and supervised its execution. We 
used 13 year-old students because that is the average age now that 
children begin to smoke, and it was the age of the child in the 
school complaint. The study found that 83 percent of Woodridge 
merchants continued to sell to junior high-age students after being 
warned in writing by police that such sales violated State law. 

Given the 87 percent sales rate in the DePaul Chicago study 
where no warning was given, the Woodridge police warning had 
absolutely no effect. 

Faced with an unenforceable State law and a continuing viola- 
tion, I wrote a city ordinance that requires a special license to sell 
tobacco products. The Woodridge tobacco license law is similar to a 
liquor license in that sales to minors result in a suspension of the 
merchant's license to sell tobacco and a fine of up to $500. Repeat 
offenders are subject to a license revocation. 

The law requires remote-controlled electronic lockout devices on 
cigarette vending machines that are accessible to minors in addi- 
tion to the tobacco license. Any attempt to defeat the lockout or 
releasing the lockout for a minor results in a license suspension. 

A warning sign provided by the city is required in each store. In 
addition^ free distribution of tobacco products is limited to a li- 
censed merchant's store — no license or free delivery is permitted 
within 100 Pet of any school, child care facility, or other building 
used for eduv^ational or recreational programs for children. 

It is important to understand that the Woodridge tobacco license 
law is a civil action as opposed to a criminal action. A license 
action is heard in an informal hearing before our city's mayor, not 
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in a misdemeanor criminal court with long delays and expensive 
legal motions. 

During the first police enforcement of this new law, 33 percent of 
Woodridge merchants contmued to sell. The mayor, following past 
precedent on liquor license actions involving sales to minors, issued 
a written warning and no fine. On the second enforcement, only 10 
percent of merchants sold. These stores received a one-day license 
* suspension and a $400 fine. On the third and fourth enforcement, 

none of the merchants sold cigarettes to the 13 year-old student, in- 
cluding all of the vending machines. 

According to Dr. 1 ^onard A. Jason of DePaul University, Wood- 
ridge is the first community in America to document 100 percent 
compliance with tobacco age restrictions. 

However, the data from the merchants surrounding and just out- 
side the jurisdiction of Woodridge is shocking. Despite full-page 
coverage in the Chicago Tribune and evening news features from 
two Chicago television stations, 94 percent of the merchants just 
outside the reach of our ordinance continued to sell to 13 year-old 
children, usually with no questions asked. 

It IS clear from our study that Woodridge, IL has solved only part 
of its tobacco sales problem. Because of urban sprawl, Woodridge 
adolescent cigarette smokers merely walk across the street to 
Downer s Grove, Darien or Lisle o buy their cigarettes, Woodridge, 
of course, has no control over othe* communities' merchants. 

Many people view smoking as a freedom of informed adult 
choice, and I have no problem with that. Few would argue that the 
13 year-old students used in this study possess the knowledge or 
emotional maturity to make an informed decision on smoking. 
However, it is cleai from this data that we see in this study that 13 
year-olds are buying large quantitie"* of cigarettes. And what we 
really find is that the current 13 year-old smoker will have his 
adult freedom of choice stoler iway from him by nicotine addic- 
tion. 

One purpose of government is to protect those who are unable to 
protect themselves from danger Certainly the protection of 12 and 
13 year-old children from easy access to large quantities of cancer- 
causing, addicting drug should be the responsibility of government. 

Without a national approach to this problem, even the best laws, 
diligently enforced, can be defea J by neighboring communities 
and States whose priorities lie elsewhere. America is such a mobile 
country that we find that regulations regarding drugs must be na- 
tional to be effective. 

We have learned this lesson with drunk driving. Illinois had an 
18-year age limit; we brought it to 21 to stop our drunk driving 
deaths. But Wisconsin, our neighbor to the north, continued with a 
lower age limit. Until the Federal Government brought in a Feder- 
al law of 21, our drunk driving deaths did not go down. 

In concluding, I Wv>uld like to make a case for adolescent ciga- 
rette smoking as a ''gateway drug * to illicit drugs. There are many 
studies that show that children, adolescents, who use tobacco go on 
to graduate to illicit drugs. But I have observed as a police officer, 
teaching this drug program, that there is a very real physical effect 
that makes a direct connection with these statistics. That is that a 
13 or 14 year-old child has a difficult time deeply inhaling and 
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holding harsh marijuana smoke in their lungs unless they are first 
an accomplished cigarette smoker. Dr. Robert DuPont, one of the 
noted authorities in this country on juvenile drug abuse, says that 
if you can stop adolescent cigarette smoking, you will have taken a 
ni^r step in reducing the gateway progression on to illicit drugs. 

Thank you very much. Senator, for allowing me to make this 
presentation today. I hope in some small way that my remarks will 
help this important bill. 

The Chairman. Thank you very much, OiTicer. We hope you will 
stay. I want to go through the panel so we can hear from each of 
the members, and then come back to some questions. 

[The prepared statement of Mr. Talbot (with attachments) fol- 
lows:] 
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Tc«ti»ony of Officer Bruce R. Talbot, 

Woodridge Police Departaient 
DJIRE Progrui 
One Plasa Drive 
Woodridge, Illinois. 60517-4599 
(708) 719-4738 



Before the United States Senate Cossaittee on Labor 
and Human Resources, Washington, D.C. 

April 3rd, t«J^;o 

Regarding the Tobacco Product Education and Health Protection 
Act Of 1990, S. 1883. 



As a police Officer assigned to teach over 1,500 studentr a 17 week 
drug prevention program, I would like to voice my suppoit for the 
Tobacco Product Education and Health Protection Act of 1990. This 
bill will not only help prevent nicotine addiction among young 
people, but I believe it will also be a major factor in the prevention 
of illicit drug abuse. It is a national approach to a national 
epidemic ^iffecting our nation's future... the health and welfare of 
our childrdn. 

Woodridge, Illinois is addressing this issue in a unique wanner 
that has reduced tobacco sales to tninors from 83% to rero. But with- 
out this legislation our local efforts miy have been for rauqht, be- 
cause the merchants whoso stores boarder Woodridge continue to sell 
cigarettes to 13 year-old children 94% of the time. 

Let me share with you my experience to show you why this legislation 
is needed. 

While teaching the Drug Abuse Resistance Education, (DAR2), program 
at Jefferson Junior High School, I received complaints from teachers, 
parents and even the students themselves that Woodridge merchants were 
selling cigarettes to minors. On one occasion a gym teacher observed 
a 13 year^old female student purchase a pack of Marlboros fro^ a Mobil 
Oil gasoline station Just two blocks from the school. The teacher re- 
ported the occurrence to the principal, as student possession of cig- 
arettes is a violation of school regulations. The principal suspended 
the girl after calling her to the office and finding the cigarettes in 
her purse. He then meet with mo and asked, "Isn't illegal tc sell v*s,- 
arettes to 13 year old students? Isn't there something the police can 
do to stop this?" 

Illinois state law, (Chapter 23, section 2357), prohibits the sale 
of tobacco products to anyone under the age of l8. Ho;*ever, the law 
was adopted in 1887 and carries a penalty of only S50.00. That may 
have been a great deal of money in 1887, but is hardly a deterrent to- 
day. But of greater concern is a loop hole that makes the lew virtual- 
ly unenforceable. The law exempts any aged child it they possess a 
written note from their parent or guardian. 
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How is the police officer, or for that matter a reputable merchant 
able to verify the authenticity of the note before enforcing the law'' 
An*i even if the police could check with the parent, most parents would 
be unlikely to involve their child in a police action over the forged 
note. After closely examining the old statute the Chief of Police 
agreed the law was realistically unenforceable- I have not been able 
to find oven one occasion in the state of Illinois v.* >n this law has 
been enforced. 

The Woodridge police response to the principal's complaint was to 
send a letter to each tobacco selling merchant from the Chief of Po- 
lice. The letter related the complaints and advised that tobacco sales 
to 13 year old children runs counter to the anti-drug programs the 
community had undertaken. The letter closed with a warning that ar- 
rests would be made under the state law if repeat violations occurred. 

The school approved of the response and the police department felt 
the matter was closed. Until * saw a news report of a study done in 
Chicago by OePaul University, i^at study found that 87% of Chicago 
merchants sold cigarettes to minors in violations of the Illinois 18' 
year age limit. I phoned the author. Or. Leonard A. Ja5on, and told 
him we had the same problem and solved it with the police letter. Or. 
Jason shot back, "You won't know what effect your letter had r^n mer- 
chant behavior until you scientifically test it." 

Of course he was right. We had hoped our Tierchants would comply. 
After all, would an adult really sell cigaretves to a 13 year old 
child after being warned by the police? The ai^swer is ye*-. 

Dr. Jason advised us how to replicate his Chicago study and super- 
vised its execution. Each merchant was approached on three different 
days and at different times of the day in order to obtain a true sam- 
ple of different clerk's behavior. The 13 year old student volunteers 
were told to wear jeans and sweat shirts. Girls were not allowed to 
wear je*reiry or nakeup. Each student was photographed to document 
their ago-appropriate appearance. In all cases the student would enter 
the store alone and was instructed to ask for a pack of cigarettes, if 
asked for their age they were instructed to say 13. I observed the 
scone from an unnarked police car, and recorded the data after each 
visit. 

The study found that 83% of woodridge merchants continued to sell 
cigarettes to junior high aged students after being warned in writing 
by the police that such sales violated state law. Given the 87% sales 
rate in the OePaul / Chicago study where no warning was given, the 
Woodridge police warning had no effect. 

Faced with an unenforceable state law and a continuing violation, I 
wrote A city ordinance that requires a special license to sell tobacco 
products. The Woodridge tobacco Ixcense law is similar to a liquor 
license, in that sales to minors results in a susi^ension of the 
merchant's license to sell tobacco, and a fine of up to S500. Repeat 
offenders are subject to a license revocation. The law requires 
remote controlled electronic lock-out devices on cigarette vending 
ti.jchines that are accessible to minors, in addition to the tobacco 
license. Any attempt to defeat the lock-out or releasing the lock^o» ' 
for a minor results in a license suspension. 
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A Sign provided by the city that reads: "THE SALE OF TOBACCO 
PRODUCTS TO PERSONS UHDZH EIGHTEEN YEARS OF AGE IS PROHIBITED BY 
LAW.", in red one inch letters on a white background, must be posted 
at or near every display of tobacco products. This sign requirement 
was added because of a study reported in the June 26, 1987 issue of 
the Journal of the American Medical Association titled; "Legislative 
Efforts to Protect Children from Tobacco", which found that compliance 
with state age restrictions was highest in stores where a warning sign 
was posted. 

The ordinance also sets a minimum age of 18 to sell tobacco. This 
is patterned after the minimum age to sell liquor in Illinois, and 
recognizes the fact that pee- pressure on a 15 year old clerk to sei* 
tobacco to a 17 year old customer might be too difficult to say no. 

In addition, free distribution of tobacco products is limited to a 
licensed merchant's store. And no license or free delivery is permit- 
ted within 100 feet of any school, child care facility or other build- 
ing used for education or recreation programs for children. A ^y, 
198? report from the Health and Human Services department recommended 
such a ban on free samples because, "...they inevitably fall into the 
hands of children." The lOO feet proximity ban mirrors the Illinois 
stato liquor law and backs up the school district ban on tobacco on 
school grounds. This section would also address an older teen giving 
cigarettes to a minor at a park or other adolescent gathering point. 

The final section of the Woodridge tobacco ordinance is the 
prohibition on possession and attempts to purchase tobacco by minors 
under 18. I strongly feel that adolescents must bo accountable for 
their actions. It is unfair to place the entire onus on the merchant 
To do so allows the minor to "keep shopping" until finding a merchant 
willing to sell. This clause also backs up the merchant who might be 
harassed by underage minors. Now the merchant can call the police in- 
stead of watching the minor walk across the street to his competitor. 
U' ier Illinois's liquor law, it is a violation for a minor to attempt 
to purchase liquor for this very reason. 

Adolescents look to adults for guidelines or limits. By not addres- 
sing underage possession, society sends a confusing mixed message to 
minors about use of cigarettes. Illinois*«> 103 year old tobacco law 
is silent on possession by minors, and several students have asked, 
"If it's not any good for you, why is it legal for kids to smoke?" 
Woodridge is one of the few conununitios where it is not legal for 
children to smoke or even be in possession of tobacco. This is cur- 
rently the law in only 12 states. 

It is important to understand that the Woodridge tobacco license 
law is a civil action as apposed to a criminal action. A license ac- 
tion is heard in an informal hearing before the Mayor, not in a misde- 
meanor criminal court with long delays and expensive legal motions. 
Recently, police in Ramsey, Minnesota made criminal arrests on three 
working-mother store clerks who sold to a police supervised minor. The 
public response in the press was very negative and had a chilling 
effect on further police enforcement. The public response to a civil 
license action and fine In Woodridge has been overwhelmingly positive 
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Llko wise, minors found in possession aro not arrostod. Tho cigar- 
ettes are confiscated and the adolescent is given a m«ll-ln parking 
ticket 8ty?e citation with a $25 fine. The issuing officer is requir- 
ed to notify the parents, usually by phone, before the end of the 
shift. The minor can request a court date, only three have in the 
past year, which Ic assigned to traffic court. 

After the new ordinance was passed, merchants were warned that 
police would be using 13 year old police special agents to check com* 
pllenco with the new age restrictions. During each of the following 
"sting" operations, statistics were recorded for the ongoing DePaul 
University study, on tl.^ days of the stings OePaul University re- 
search assistants would als*. test all the stores surrounding but lust 
outside the Woodrldge Jurisdiction, to ''ocument what effect the Wood- 
ridge law would have on area merchants. 

During the first police enforcement of the age restriction 33» of 
woodrldge merchants sold cigarettes to the 13 year old special agent 
The Mayor followed past president on liquor license actions involving 
sales to minors and issued a written warning and no fine on offending 
merchants. On the second enforcement only 10» of merchants sold. 
These stores received a one day license suspension and a S400.00 fine 
None of the merchants contested the hearing, suspension, or fine, on 
the third and forth stings, none of the merchants sold cigarettes to 
the 13 year old police agent, including vending machlnesl According 
to Dr. Leonard A. Jason supervising the DePaul University study 
Woodrldge Is the first community In America to document iOO% compli- 
ance with tobacco age restrictions. 

However, the data from the me4 chants surrounding but Just outside 
the Jurisdiction of the Woodrldge tobacco license ordinance, was 
shocking. Despite full page coverage m the Chlcaqo Tri bune and 
evening news features from two Chicago television stations, 94% of the 
tine these stores sold to 13 year old children, usually with no ques- 
tions asked, it Is clear from the data that Woodrldge, Illinois has 
solved only part of its tobacco sales problem. Because of urban 
sprawl, Woodrldge adolescent smokers merely walk across the street to 
Downers Grove, Darlen or Lisle, to buy their cigarettes, woodrldge of 
course, has no control over another communltlos merchants. Thus far 
only one of the four neighboring towns have licensed tobacco sales. 
Downers Grove has resisted adopting a similar ordinance because tho 
city does not issue business licenses, although they do license liquor 
sales. 

In addition to the merchant study, we also conducted two anonymous 
tobacco use surveys among 650 Jefferson Junior High School students to 
determine what effect the new law would have on users, and if police / 
community relations would suffer. 934 of the 7th and 8th grade 
students said they knew of the new law banning possession and sales ox 
tobacco to minors. 72% said they thought the law would help prevent 
them from smoking, and 551 said they thought it would deter other stu- 
dents from smoking. Of the 161 of students who claimed to be regular 
cigarette smokers, ^ >ars of age was the average age of first tobac- 
co use. 15% of St tmokers were already jslng a pack of cigar- 
ettes a day. Altho .he students ability t . purchase cigarettes in 
Woodrldge dropped dr*^ .atically from 83% befoxt the law to 39% after 
the law was adopted, 72% of student smokers reported buying cigarettes 
from merchants outside of v»,^Jridge. 
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Many poopie vlow smoking as 8 freedom of Informed adult choicw 
issue. Pew would argue that the 13 year old students used in this 
study possess the knowledge or emotional maturity to make an informed 
decision on smoking. However as we have seen from this study and other 
reports, most notably the National Institute on Drug Abuse's, National 
Household Survey on Drug Use, 13 is now the average adolescents begin 
smoking. The 1988 Surgeon General's report, "Nicotine Addiction" 
stites, "Cigarettes and other forms of tobacco are addicting, and is 
r^imilar to addiction to drugs s< ch as heroin and cocaine." Long terir 
abstinence rates for adults who wart to quite smoking and have partic- 
ipated in a formal smoking cessation program rarely exceed 25%. This 
failure rate is comparable to alcohol and other addicting drugs. The 
addicting effect on children is Just as dramatic. A study by profess- 
or R. T. Ravenholt of 15 year olds who smoked as few cs five cigar- 
ettes per day found; 51% had tried to atop smoking but failed, and 
27% said they couldn't stop smoking no matter how hard they tried. 
More than half of these adolescents wiM remain addicted for the rest 
of their lives or until they eventually die of smohing related discas 
es So what we really find is that the current 13 year old smoker 
will have his adult choice taken away by nicotine addiction. 

One purpose of government is to protect those who are unable to 
protect themselves from danger. Certainly the protection of 12 - 13 
year old children from easy access to large quantities of a cancer— 
causing, addicting drug, should be a responsibility of government. 

Without a national approach to this problem, even the best laws, 
diligently enfor^tu. ~an be defeated by neighboring communities and 
states whose prioritiec lie elsewhere. America is such a mobile coun- 
try that regulations regarding drugs must be national to be effective 

Illinois learned that lessor^ with drunk driving. Illinoio had 
lowered the drinking age from 21 to 28 during the Viet Namn war years 
When teenage drunk driving deaths soared, the law was changed back tc 
21 But Illinois was unable to stop the senseless deaths because our 
neighbor to the north, Wisconsin, maintained the lower age limit. 
Every weekend teens would drive across the state line and then attempt 
to drive back to Illinois, drunk. It wasn't until the national age 
limit of 21 was imposed on Wisconsin that teenage drunk driving deathb 
were meaningfully reduced. I believe the 390,000 American lives lost 
to smoking addiction will not be meaningfully reduced until we address 
the issue of tobacco sales to 13 year old children on a national 
basis. I believe this bill will provide that national foundation. 

In Closing, I would like to make a case for controlling cigarette 
sales because of their use as a 'gateway drug" for adolescents. Gate- 
way drugs are drugs of first u' •» that facilitate latter progression tc 
more dangerous diug use. Many studies have established a statistical 
link between adolescent cigarette smoking and the use of illicit drugs 
like marijuana. The National Institute on Drug Abuse documented such 
a relationship as early as 1975. Their 6tudy, "Predicting Adolescent 
Drug Abuse", found a strong connection between Junior high school stu 
dent cigarette use and the use of other illicit 'rugs. Dr. Shapiro, 
writing in The International Journal of the Addictions, summaxires; 
"The data seem to indicate abstinence fro-o one activity, (adolescent 
cigarette smoking), would inhibit experimentation and possible prob- 
lems with other substances." 
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There is a very real physical explanation for this connection. 
Adolescents are unable to deeply inhale and hold hnrsh narijuana sntoKe 
without first becoming accomplished cigarette smokers first. In fact 
921 of adolescent marijuana srnokers are also regular cigarette 
smokers, according to the National Household Survey on Drug use. Thus, 
what starts as cigarette use and addiction at 13. becoaes narijuana 
dependence at 15. and crack cocoire saoking at 17 years of age. 
Rather than waiting to treat crack cocaine addiction with expensive 
rehabilitation, we need to focus on adolescent gateway drug prevention. 
According to Dr. Robert DuPont, an authority on juvenile drug abuse; 
"...prevention of cigarette smoking is a high priority in the preven- 
tion of dependence on all drugs." 

1 want to thank the Committee for allowing me to make this pres- 
entation in support of the Tobacco Product Education and Health pro- 
tection Act of 1990. I hope that my remarks will, m some small wav, 
further passage of this iir.portant legislation. 



Officer Bruce R. Talbo*. 

Woodridge Police Department 

DARE Prc^ratr. 

One Plaza Or: vre. 

woodridge, Illinois 6C5I''-4S^9, 

< 708 t 719-4738 
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TOBACCO USE BEGINS EARLY 




SUPPLY OF CIGARETTES TO MINORS 

Retail Merchants equal 74% 
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EFFECT OF WOODRIDGE TOBACCO LAW 
BANNING POSSESSION AND PURCHASE 



Per Survey given to 650 students in 7 th and 8 th grade 

93% Aware of Law 

72V Help Deter Self 

55% Help Deter Others 

16% Regular Smokers 

1 2 yr. Average Age Start Smoking 

15% Use Pack a Day 

72% Buy Outside Woo,c^ridge 
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CIGARETTES AS "GATEWAY DRUG" 
OF ADOLESCENT CIGARETTE SMOKERS 



Marijuana Users 
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CIGARETTES AS "GATEWAY DRUG" 
OF ADOLESCENT MARIJUANA SMOKERS 



Reg. Cigarette Smokers 
92% 




Not Reg. Cigarette Users 
8% 



National Institute on Drug Abuse 
National Household Survey on Drug Use 
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The Chairman. Mr. Joyce. 

Mr. Joyce. Mr. Chairman, good afternoon. 

My name is John Joyce. I am executive director of the Main Gro- 
cers Association. Our association is comprised of retail grocers who 
are doing business throughout the State of Maine. These retailers 
vary in size from large supermarkets, supermarket chains, to small 
independently-owned "mom and pop" so-called variety stores. 

I am here today representing my retail members. 

One of the many functions tnat we offer as an association is that 
of lobbying at the State House in Augusta, and also our retail edu- 
cational programs. And as I said, I am here today on behalf of 
those members. 

We oppose S. 1883. As I will explain, those of us who are directly 
involved in the retail sales of tobacco products in Maine and 
throughout Northern New England are tackling the minors issue 
on our own initiative. 

Government intervention— certainly Federal intervention— in 
our opinion is unnecessary. I will also explain that we have par- 
ticular difficulty with sections 943 and 955. 

I would like to run you through just what happened in the State 
of Maine last April and May, when we enacted our recent tobacco 
sales to minors law. 

We as an association supported the legislation as it finally came 
out of committee. That legislation said basically that we would post 
signs in all the retail establishments that offered cigarette tobacco 
to the general public. 

It was very interesting— there was a financial note attached to 
the legislation as it came out and went to the appropriations table 
The committee chairman of the Business Legislation Committee 
which was in charge of this particular L.D came to me later and 
said, *'We have a problem with our bill " By the way, we were part 
of a coalition of the Maine Lung Association and the Maine Medi- 
cal Association. 

1 asked what was ihe problem. The problem, he said quite can- 
didly, "is we are not gciug to get funded through appropriations'' 

1 asked, "What is the funding need''*" 

He said, "We cannot get tho -noney to print the signs." 

1 said. You have mv won. it you can go to the appropriations 
chairman and titrip that appropriations We will print the signs 
free-of-ch'irge " 

That IS our association's reaction to selling tobacco to minors We 
du not approve of it. The State laws sa>5 you shall not sell or fur 
nksh tobacco products to an>one under IH We will stand behind it 
The law passed We stood behind our word. We printed the signs, 
cind we Kot them out to ever> retail grocer in the State of Maine- 
even those who were not members of our association 

We furnished the signs to every restaurant, every vending ma- 
chine companv, anybody that wc knew of who sells cigarettes in 
the State of Maine' We wanted these notices out We wanted the 
general public tu know We wanted the youngsters to know that we 
are now going to enforce our laws as to minors— again, at no 
charge 

In our State, the Division of Liquor Enforcement wa.s charged 
With enforLin^' this re^^ulation or thus nev; law We went down and 
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furnished a suppl> of bigns to each officer in inspection and asked 
them if they saw a need for having these signs up, to please pass 
them out. 

We placed them in the licensing agencies in the State so that 
an>body who had just acquired a grocery store would know that 
there was a sign available free-of-charge and to be used, 

We encouraged our members— we told them to put these signs 
up They are not dust collectors. We don't ivant to go into stores 
and see bills attached to them in the back of a cigarette rack. We 
want them at the point of sale, and we want the customers to know 
that this is the law, and as an association we intend to back the 
law up. 

I think we have been very successful. Two weeks ago I had a 
meeting with the Maine Lung Association, and I was^ very pleased 
when the director said, "John, the signs are out there, and they are 
helping. You have stood behind your word." And that 's why I am 
here today. 

1 think that this legislation would be a little bit redundant. And 
it is not only being done in Maine— it is done in New hmupshire 
and Vermont, who have passed legislation, and they are enforcing 
it quite similar to what we are doing in Maine. 

We think, quite frankly, if the Federal Government does have a 
little extra mone> to spend in enforcing programs such as this that 
we are doing a job in Maine — we do have a $210 million deficit in 
our State, and we could use any funds that might be made avail- 
able to help us alleviate that deficit. I am not being sarcastic; I am 
being sincere with that remark. 

1 would like to also explain that as an association we conduct 
n-.any educational programs, and one of those that is probably a 
highlight lb what we call our TAM program. Techniques of Alcohol 
Management That is a progr<im that we offer to all our retail 
members where we train the saK clerks in the proper methods of 
identifying the illegal sale of alcohol to minors. 

Why I bring that up, quite frankly, is we have incorporated 
Maine's new tobacco law into that program even though our State 
law IS 21 for alcohol and 18 for tobacco. We have these seminars on 
an average of once a week, going around the State, and we genvial- 
1> have good attendance at these things, because a person vho 
takes this course and completes the testing is considered an ap- 
proved server of alcohol in Maine. 

So we are taking off— we are not just letting something lie dor- 
mant—we are sa>ing there is a law, and we are trying to enforce 
it, we are trving to support the law because we do support the idea 
behind the law. 

I do have a problem, obviously, representing grocers, when I read 
a piece of legislation and I see words that refer to a seizure, forfeit- 
ure, penalties, penalties over and above what the Federal/State 
penalties are— and by the way, the law in the State of Maine for 
anybody selling cigarettes to a minor, the fine is between $100 and 
$1,000 per store, and for every clerk involved is between $10 and 
$100 per instance. 

If you have any questions, I will certainly attempt to answer 
them later on, Senator. Thank you for the opportunity to present 
at least our part of the story to your committee today 
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The Chairman. Thank you. I'll come back to some other ques- 
tions, but do you know how many times that has been enforced in 
Maine, how many penalties or convictions there have been? 

Mr. Joyce. Senator, by agreement— I can't say by agreement—I 
have talked with the chief of the Liquor Enforcement Division, who 
is charged with enforcing this law, and he has directed his staff— 
this became law I believe the first of October of last year— he di- 
rected his staff to go out and ensure all the signs were in place and 
to kind of back up what we had been preaching to the stores, that 
we are going to get the signs in place, we'll give you 6 months, and 
then we're going to start enforcing the law. To this date. Senator, 
to answer your question directly, I don't know. 

The Chairman. OK. Thank you. 

[The prepared statement of Mr. Joyce follows:] 
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John J. Jovce 
Executive Director 

MAINE GROCERS ASSOCIATION 

before the 
CoRAittee on Labor and Human Resources 
United States Senate 

April 3, 1990 

Mr. Chairman and Members of the Committee. My 
name is John Joyce. I am Executive Director of the Maine 
Grocers Association ("the Grocers"), a position I have 
held since 1986. I also am a member of the Food Marketing 
Institute Association and in 1989 received the Spirit of 
America Award from the National Grocers Associatior.. 'rhe 
Grocers represent more than 2,000 grocers statewide, ranging 
from the neighborhood grocery and convenience stores and 
the traditional Maine country store to the largest and 
most modern retail establishments. 

We oppose S. 1883. As I wiT explain, those of 
us who are directly involved in the retail sales of tobacco 
products in Maine and throughout New England are tackling 
the "minors" issue on our own initiative. Government 
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I 

intervention certainly federal intervention — is* 
unnecessary. As I also will explain, we have particular 

difficulty with Sections 943 and Section 955. * 

1. Under my leadership, the Grocers have devel- 
oped an extensive program to educate our members and other 
fuiine retailers about our state's minimum sales age act. 
Since 1987f the Grocers have provided, free of charge, 
signs, door dccals and register cards reminding customers, 
store owners and clerks that tobacco sales to those under 
the age of 18 fire prohibited. Although sta^e law required 
the state to print and distribute these materials, the 
Legislature never appropriated the necesary funds. The 
Grocers agreed to print and distribute these materials at 
our own expense. Copies of these materials are attached. 

In addition to printing and distributing such 
point-of -purchase materials, the Grocers have developed 
and presented informational materials at its annual trade 
shows and conventions. Owner/operators and managers of 
retail stores are provided with information about the 
importance of adhering to the state's minimum sales age 
laws. This information is presented both orally and in 
written form in the various seminars and meetings of the 
assoc :dt 1 Oii . 

Unlike most trade associations, the Grocers have 
agreed to provide information and materials even to non- 
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neraber, . This is ^«cause the Grocers recognize the impor- 
tance of preventing obacco sales to minors* The Grocers 
make their materials available to non-member grocers and 
members of the hosp.tality and general business community 
that may sell tobacco products as a service to .heir 
employees or Customers, 

Activities similar to those of the Maine Grocers 
Association also are part ct the programs of the New Hampshi 
Retail Grocers Association and the Vermont Retail Grocers 
Associat -J. In both of these neighboring northern New 
England states, these organizations have supported 18- 
year-old minimum sales age laws and modifications to their 
state statutes that would make it more difficult for minors 
to buy or receive tobacco products. 

In factf the Vermont Grocers Association, in 
con;)unction with ether state trade associations, sponsored 
sweeping legislation designed to keep tobacco products out 
of the hands of minors during the l'^90 session of the 
legislature. This introduction followed a two-year effort 
-nounted in consultation with the state Department of Public 
Health and members of the House Health and Welfare 
Comm 1 1 tees . 

in sum, S. iB8j is unnecessary insofar as it 
would inject more government -- and the federal government, 
at that into the issje of tobacco sales to lainors. 
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We note, in this connection, that Section 920 m 
the Dili would specifically encourage states to prohibit 
the sale of tobacco to persons under 18 but not to prohibit 
the purchase of tobacco by persons under 18. This seeas 
to us an incomprehensible omission. Minors are subject to 
severe penalties for purchasing alcoholic beverages and 
likewise should be held responsible for purchasing or 
attempting to purchase tobacco products in violation of 
state law. New Hampshire, for example, enacted such a 
prohiDition in 1987 and the proposed minors legislation m 
Vermont also includes such a prohibition. 

2. We particularly oppose Sections 943 and 95S. 
Section 943(a)(2)(A) would allow the Secretary of Health 
and Human Services to impose a *'teaporary ban" on the 
shipment of tobacco products to a ret'ailer found by a 
federal court to have "engaged ir. a pattern or practice of 
sales to minors" in violation of the law of a state selected 
as a "model state" under Section 920. It also would allow 
the Secretary to seize "the tobacco products of such 
retailer." How long such a ban slight continue is not 
specified. Apparently the retailer's entire inventory of 
tobacco products could be seized and ordered destroyed 
pursuant to Section 943(C). This would be in aodition to 
the penalties prescribed by state law for illegal tobacco 
sales to minors ' 
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Horeover, t>^ere is no indication in ..he bill as 
.ntroduced whether a "retailer" is a single store or could 
&e a Chain of stores; whether ail stores m a chain could 
be held responsible for the conduct of a singl<d store in 
the Chain: whether one illegal tobacco sale in each of ten 
stores in a Cham/ over a several-year period/ would be 
deeaed a "pattern or practice of sale to .Tinors" supporting 
a Dan on tobacco sh.pments to tne entire chain; and whether 
the conduct of stores in the cnain outside of the XiOdel 
state wou-d De considered — either for or against finding 
a "pattern or pract.ce" of illegal sales to minors. 

Sect. or 9'i3ia){2ME) woald allow the Secretary 
to assess "additic-^a. penait.es or impose a further for- 
te. -ure" on the retai.er/ w.thout specifying what those 
pe"a*..es mght be -r ^^^st w^at other property of the 
reta**er m.ght be req-..red to forfeit. Finally/ Sectior 
943ic; would authorize a court to order the destruction of 
tobacco products se.ze<i frorr a retailer -- even though it 
.s t^e conduct of t-^e "^etaii-er, and nothing about the 
products therr.S'*! ves . t^dt ga e r:se to the seizure. 
Sect. on 943 w0w..d appear to permit "he seizure and 
destruction of a reta*.trr s entire tobacco inventory on 
i^e t)as.o of sa..es to 'r.nors/ even if ciade in good faith. 

Sectio'- 9SS wcula provide that nothing m S. 
.b3;, the Federal f'.^arette Labeling and Advertising Act 
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or the Comprehensive Saokeless Tobacco Health Education 
Act shall prevent state or local governaents froa enacting 
"additional restrictions" on the advertising, promotion, 
sale or distribution of tobacco products to persons under 
18. I do not hold a degree in psychology, but knowing the 
antitobacco crusaders in my state as well as I do, I have 
no doubt that this provision would be seized upon to 
justify the worst foras of harassment legislation — in 
the naae of "protecting" minors. Our members do not need 
such harassment, and Congress should not encourage it. 

I would be glad to answer your questions. 
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The Chairman. Mr. Strauss. 

Mr. Strauss. Thank you, Mr. Chairman. 

My name is Peter Strauss. I am president and chief executive of- 
ficer of Metropolitan Distribution Services in New York, and also 
president of the National Association of Tobacco Distributors. 

Our membership covers all 50 States, and our members market 
goods with an annual wholesale value of over $16 billion including, 
in addition to tobacco products, confectionery, health and beauty 
aids, groceries, beverages, and a variety of sundry products. 

Mr. Chairman, NATD opposes S. 1883. We agree unequivocally 
that tobacco should not be sold to persons below the minimum 
legal age. Tobacco Distributors play an important role in reinforc- 
ing retailer efforts to comply with State laws prohibiting tobacco 
sales to minors. 

We oppose S. 1883 not only for the reasons stated already by 
other witnesses, but because of our particular concern about the 
two provisions that would affect us as tobacco distributors direct- 
ly—that is, sections 943 and 955. 

Section 943 would establish seizure and disposal procedures for 
tobacco products similar to those already in place for adulterated 
and misbrand food, drug or cosmetic products under the Food, 
Drug and Cosmetic Act. But section 943 goes even further to au- 
thorize seizure and disposal of tobacco products destined for or held 
by a retailer found to have "engaged in a pattern or practice of 
sale to minors" in violation of the laws of a *'model State 

This provision would function as a Federal civil penalty imposed 
on a retailer for a pattern or practice of violating a State criminal 
law upon a Federal court^s determination in a civil proceeding that 
the State's law had been violated. This would be a dangerous and 
unwarranted extension of Fedei^ . power. The responsibility for en- 
forcing State L-.b prohibiting tobacco sales to minors belongs with 
the States, not with the Federal Government. 

Section 943 does not, and indeed could not, specify the tobacco 
products to be seized from a distributor. The provision for such sei- 
zure is fundamentally misconceived because it is not the tobacco 
products that present the problem. An adulterated or misbrand ar- 
ticle can be identified for seizure, but when the problem is the con- 
duct of a distributor in violating a ban on shipments to a retailer 
or the conduct of a retailer in selling tobacco products to the wrong 
customers, there is no basis for identifying the products to be 
seized 

Moreover, section 943 places no limit on the "additional penal- 
ties" that ma> be imposed on a distributOi who violates the ban or 
on the nature or extent of the property subject to "further forfeit- 
ure" 

Section 04;^ bizarrely applies the "disposal" procedures of the 
FD&C Act, which are designed for articles seized because they are 
found to be adulterated or misu.and, to tobacco products seized 
^rom a distributor because a retailer is selling such products to the 
wrong customers 

Section 94.'i would authorize a court to order the tobacco products 
Sf'ized from a distributor to be destroyed, even though there is 
nothing defective about the products themselves— thev are neither 
adulterated nor misbrand 
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Alternatively, section 943 would authorize a court to order the 
products to be returned to the distributor to be "brought into com- 
pliance with the provisions of this title**, even though the products 
themselves are already in compliance with the provisions of Title 
IX. These disposal provisions make no sense in the context of to- 
bacco products that are seized because a retailer has sold such 
products to minors. 

Regarding section 955, Mr, Chairman, we frankly do not under- 
stand the purpose of section 955. Congress, long ago, made clear 
that the Federal Cigarette Labeling and Advertising Act does not 
affect the power of any State to restrict the sale of cigarettes to 
minors. However, section 955 could provide license for virtually 
any restriction on the sale or distribution as v/ell as the advertising 
and promotion of tobacco products, however extreme, so long as the 
asserted justification for the restriction is to prevent access to to- 
bacco products by persons under 18. 

It is our understanding that S. 1883 is not designed to bring 
about a ban on the sale or distribution of tobacco products. But sec- 
tion 955 inevitably would be exploited to send the Nation down 
ihat prohibitionist road. 

Moreover, allowing State or local restrictions on cigarette adver- 
tising and promotion would impose a major unjustifiable cost on 
distributors, who in many cases provide point of sale material. 
Many distributors services multi-stat€ markets, and virtually all 
distributors service many Different local jurisdictions. Giving li- 
cense to such jurisdiction to promulgate its own restrictions im- 
poses unwarranted costs on an already low-margin business. 

The two sections of S. 1883 on which I have focused deal unfairly 
and illogically with the distributor's function in our economy. 

I thank you for this opportunity to present our views. 

The Chairman Thank you very much. 

[The prepared statement of Mr Strauss follows ] 
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Mr. Chairman, NATO opposes S. 1883. We agree, 
emphatically, that tobacco should not be sold persons 
below the oinimuro legal age in any given jurisdiction, and 
we believe that tobacco distrioutors can play an important 
role in reinforcing retailer efforts to comply with state 
lavs prohibiting tobacco sales to ainorS. Indeed, NATO 
currently is preparing a program to assiJ»t retailers in this 
regard. But we oppose S. 1883, and not only for the reasons 
stated already by other witnesses. Of particular concern to 
our members are two provisions that would affect tobacco 
distributers directly — Section 943 and Section 955. I 
will address each m turn. 

1. Section 943 

Section 943, entitled "Seizure," is adapted from 
Section 304 of the Federal Food. Drug, and Cosmetic ("FDtC") 
Act, 21 U.S.C. $ 334. Under Section 304, a food, drug or 
cosmetic that is adulterated or oiisbranded nay be proceeded 
against on libel and condemned in any district court in the 
United States in which the article is found. Section 304(a). 
The article proceeded against can be seized pursuant to the 
libel. Section 304(b}, Any condemned article can be dis- 
posed by destruction or sale as the court may order. 
Section 304(d). The court nay order the article to be deli- 
vered to the Owner to be destroyed or brought into compliance 
with the provisions of the FOiC Act. Id. 
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Section 943 would establish similar seizure and 
disposAl procedures in the case of any tobacco product that 
IS "adulterated" or "misbranded," as those terns are defined 
in Section 952 and Section 951» respectively. But Section 
943 would do more* It would authorize seizure of tobacco 
products destined for or held by a retailer found to have 
"engaged i\ a pattern or practice of sale to minors" in 
violation of the laws of a state designated as a "model 
state" under Section 920. In addition, it would authorize 
the "disposal" of tobacco products seized on this basis. 
Section 943(a) ( 2) , (c) . 

Section 943(a)(2). Under this provision^ the 
Secretary of Health and Human Services could, among other 
things, place a 'temporary ban" on the shipment of tobacco 
products to 3 retailer (Section 943(a)(2)(A)) and could 
seize "such products" from distributors that violate the ban 
(Section 943(a)(2)(B)). He also could "assess additional 
penalties or impose a further forfeiture" on a "penalized 
. . . distributor" ffor violating the ban on shipping tobacco 
products to a particular retailer. Section 943(a)(2)(E). 

Section 943(a)(2)(A) does not say how long the 
"temporary ban" could be continued or what the conditions 
would be for ending it. More substantively r the ban would 
function as a federal civil penalty imposed on a retailer 
for a ''pattern or practice" of violating state criminal lawr 
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upon « fed«r«l court's determination, in a civil proceeding, 
that the state's criminal law had been violated. This would 
be a dangerous and unwarranted extension of federal power. 
The responsibility ror enforcing state laws prohibiting 
tobacco sales to minors belongs with the states, not with 
the federal government. 

Section 943(a) (?>(B) does not and, indeed, 
could not specify the tobacco products to be seized froa 
a distributor who violated a "temporary ban," The provision 
for such seizure is fundamentally misconceived becaus*; it is 
not the cobacco products that present the problem under 
Section 943(a)(2), as it is in the case of adulterat on or 
misbranding under Section 943(a)(l}. An a(?ulterated or 
misbranded article can be identified for seizure, when the 
problem is the conduct of a distributor in violating a ban 
on shipments to a retailer, there is no basis for identi- 
fying the products to be seized. Section 943(a)(2MS) places 
no limit on the "Additional penalties" that may be imposed 
on a distributor who violates the ban or on the nature or 
extent of the property subject to "further forfeiture." 

Section 943(c). This provision bizarrely applies 
e "dispoval" procedures of Section 31 ''d) of the P04C Act, 
wnich are designed for articles seized because they ar« 
found to be adulterated or misbranded, to tobacco products 
seized from a distributor because a retailer is selling such 
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products to the wrong customers. Sectvon 943(c)(1) would 
authorize a court to order the tobacco products seized from 
a distributor to be destroyed, even though there is nothing 
defective about the products themselves (i e. , they are 
neither adulterated nor misbranded). Alternatively, Section 
943(c)(2)(B) would authorise a court to order the products 
to be returned to the distributor to be "brought into com- 
pliance with the provisions of this title," even though the 
products themselv2s already are in compliance with the pro- 
visions of Title IX. "^hese disposal provisions make no 
sense m the context of tobacco products that are seized 
because a retailer has soid such product to minors. 
2. Section 9S5 . 

Section 9SS provides, in part, as follows: 

"Nothing in this subtitle, section 5 of the 
Federal Cigarette Labeling and Advertising 
Act ... or the Comprehensive Smokeless 
Tobacco Health Education Act . . . shall 
prevent and State or local government from 
enacting additional restrictions on the 
advertising, promotion, sale, or distrib- 
ution of tobacco products to persons under 
the age of 18." 

Mr. Chairman, we frankly do not understand the 
purpose of this provision. Congress long ago made clear 
that the Federal Cigarette Labeling and Advertising Act does 
not affect the the power of any state to restrict the sale 
of cigarettes to minors. See S. Rep. No. 566, 91st Cong., 
1st Sess. 12 (1969). I :s fair to assume, however, that 
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some antismoking Advocates would portray Section 955 as a 
license for virtually any restriction on the sal« or dis- 
tribution (as wc.l as the advertising and promotion) of 
tobacco products -- however severe or extreme so long as 
the asserted justification for the restriction is to prevent 
access to tobacco pro-^ucts by persons under 18. 



to bring about a ban on the s&le or distribution of tob£cco 
products. The pottion of Section 955 that I have quoted 
inevitably would be exploited to send the j/ation down that 
prohibitionist ro&d. 



It IS our understanding that S. 1883 is not designed 



I would be glad to answer any questions. 
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The Chairman. Let me go back to Officer Talbot. The way this is 
actually structured, 10 to 20 States have to voluntarily make the 
decision to pursue this, and to improve enforcement. 

To enforce the law on sale to minors, we operate mainly at the 
State level, a^-^ let me just review the way that it proceeds. A 
State would make a finding that a particular mc-chant had a pat- 
tern of selling to minors, and where such a finding had been made 
and a notice sent, unless there was a change in the pattern, the 
State would notify the merchant that they would be barred from 
receiv ng tobacco products for up to 60 days. The distributor would 
also be notified. Then, if the distributor did not comply with the 
penalty, and if the State requested Federal assistance, he might 
face the limited seizure of tobacco products. 

Do you believe that that is an unduly onerous penalty? 

Mr. Talbot. Not at all, Senator. It is my opinion that the only 
thing that will force merchant compliance with age restrictions is 
to remove their ability to merchandise that product. 

We had one merchant who was given a one-day license suspen- 
sion and fined $400. He said, "I don't care about the $400 fine. I 
sell between $200 and $300 worth of cigarettes a day. What kills 
me is when my customers come into the gas station to buy a pack 
of Marlboros or Camels, and I have to say,' I'm sorry, the city has 
revoked my license today, I cannot sell,' and then to watch that 
customer get in his car and drive across the street to the Mobil sta- 
tion" — his competitor— **and buy *' That is what I believe has given 
us 100 percent compliance. 

If you just issue a fine, if you don't stop the merchandising, I 
don't feel that the law will be effective. 

The Chairma.n Could you give us a brief description of the vend- 
ing machine lockout device'^ Could you tell us a little bit about 
that? 

Talbot In the industry they are referred to as a ''Utah 
remote" Ver> simply, all thev do is kill the electricity to the vend- 
ing machine, and that is connected with a small doorbell-type 
buzzer. The merchant can locate it wherever it is convenient for 
him behind the counter When a customer comes up to operate a 
vending machine, an emplu>ee visually identifies that it is obvious- 
1> an adult, pushes the button and buzzes the machine into oper- 
ation. We have had no instances of minors able to buy after those 
devices were placed on the machines. Before, we had 100 percent 
sales out of every vending machine 

The Chairman. The argument made by the industry is that the 
adb don't influence kids* decisions to buv the tobo'^co products. 
They say it is all peer pressure and parental influence. What is 
your reaction? 

Mr Talbot What 1 have found is that advertising of cigarettes 
is very important to children, that they watch it very carefully, 
and that the) are (^xtremelv brand-conscious. The children in our 
junior high school, age lo, ftpecifiLally like Camels and Marlboros 
The reason wh> thev like Camels and Marlboros is because of the 
Camel cartoon— "Smooth Joe", thev tall him~the kids are getting 
these Camel cigarette T-shirt.^ through the mail, they wear them 
into school The scho«jN fin all v had to place a T-shirt ban that ad- 
vertises drug.^ to (*li»Pinat • \h,^ 
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If a brand and advertising were of no concern to the children, 
they would just go in and buy generic cigarettes, the cheapest. But 
they don't— they are very brand-conscious, and I think only adver- 
tising accounts for that. 

The Chairman. Mr. Joyce, I want to commend you and your as- 
sociation for the efforts that you have made in terms of the educa- 
tion and the initiatives which you and the association have 
launched. We are really looking around to find out what can be ef- 
fective, and you have certainly demonstrated that your association 
wants to deal with that problem. 

You have heard Officer Talbot give his comments. We have had 
a recent study in Boston attempting to learn how well the laws 
prohibiting sales to minors are being enforced. Eleven year-olds 
were sent into retail stores to buy cigarettes, and of the 75 who 
tried to purchase the cigarettes, 75 were iccessful. So clearly we 
have got to do something about the eirectiveness oi the laws. 
Maybe if they saw the kinds of signs that are going to be available 
in Maine that would not be so. 

Don't you think we n^ed^and I guess I know the answer to your 
question— something more than just these nds of signs, these 
kinds of educational efforts that you have outlined? 

Mr Joyce Mr Chairman, first of all, we felt the signs needed to 
be a strong statement, and that was the reason— we wanted to 
bring the whole community— and when I say the ^'community", Viu 
talking about the retailer, the cle. \ and the potential pa. chaser, 
and also their parents— bring them in line to know that this is the 
law, and the State is going to get serious about it. 

So we think it is very important that you make that statement 
and make it an enforceable statement And we basicall> sa>, frank- 
ly, as an association that if we ha.**^ got lec^^le out there selling 
cigarettes to minors, we can enforce the low 

I would like to elaborate just a second In the Liquor Division, I 
was talking with the chief and I asked him how man> violations he 
would have, for example, on alcohol, and he said about 2 percent of 
the merchants are fiagrant violators of alcohol bales to minors. I 
assume tobacco is more than that, but I think the fiagrant viola- 
tors are not as bad as people might think. 

I would say where we feel we are successful— the m^st frequent 
comment I am getting back from retailers is the traditional, "Does 
that also apply to the note that the mother or father sent with the 
child to buy the cigarettes?"— and yes, that does. That note means 
nothing anymore. You will be fined if you go by that note. 

The Chairman Well, the seizure provision is not really aimed at 
the retail establishment. It is only applicable to the distributor, 
and in the revised version of the bill I think that is clarified. Hope- 
fully, the seizure provision will not be used, but it has the clout 
that we think might be essential in order to make it work. 

Mr Strauss, are you aware that, either through ignorance of dis- 
regard, State law is routinely disregarded in virtually ever> State 
where you have the various prohibitions? 

Mr Strauss. I am aware of the State laws. I am not aware of the 
comparative disregard of them I don't think that means there is 
anything wrong with the laws. 
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The Chairman. Well, Officer Talbot gave an example of one par- 
ticular community which I thought effectively made this a prioritv, 
and told us what his results have been. Maybe that :s the only 
community where that has happened, but we certamly have other 
studies that have been conducted in a number of other States. 

I have here about 15 different tests. We will give you an opportu- 
nity to review them and come back and give your evaluation of 
them, but they demonstrate very clearly that m every trial we 
know in which minors as young as 11 years old have attempted to 
purchase cigarettes over-the-counter, they have been successful in 
an average of three out of every four stores tried. This isn t reallv 
new information to you. It is information that is generally avail- 
able, and I am sure you have been asked before whether your in- 
dustry association has information to the contrary. 

Mr. Strauss. No, but I think Officer Talbot demonstrates what a 
local community can do on the issue of sale to minors if there is a 
desire to do so. . , , , j 

Ihe Chairman. Well, he has talked about what has happened 
and what his community has been able to do and then what hap- 
pens a block further once outside that jurisdiction That's the way I 
heard his testimony That is what they have been able to do after I 
think absolutely extraordinary leadership by the officer and also 
by those in the community, and in spite of very extraordinary ef- 
forts, they are still limited in their effectiveness because just 
beyond that jurisdiction we find that those efforts are being ig- 
nored That is part of the testimony that he gave 

Mr Strauss. What is able to be done in one community snould 
be able to be done in others. 

The Chairman Well, if it is able to be done in the community, 
then why not permit it to be done in the State'^ 

Mr, Strauss. The State is capable of doing that They have laws 
prohibiting sale to minors. 

The Ch\irman. And they have demonstrated it— unless you have 
bome other material— to be woefully inadequate and inefTecnve 
That IS what the problem is. If you ve got other information— aind 
we are giving you the chance— to demonstrate that they are effec- 
tive and they are doing it, then we don't need this legislation But 
we ask you to comment on the various studies that demonstrate 
that they are being circumvented and are not effective. 

And regarding cost of the bill, I mean, we are spending over $20 
billion a year on the direct health impact of the abuse of tobacco 
products, not to mention as the officer has talked about, and which 
we haven't gotten into here, the concern that leaders in the fieid of 
substance abuse have about ''gateway" drug problem, which is one 
of enormous importance and significance. 

So we are just giving you an opportunity to demonstrate that 
either our information isn't correct or that what exists at the State 
level is effective. Otherwise, one has to conclude that you haven t 
got that information, and that wha we are ascertaining is correct, 
and we ought to have the opportunity, if the Congress feels it is 
important, to address it. 

Mr. Strauss. Senator, I am not competent to comment on why 
States are not enf rcing the existing laws. I came here to testify to 
the fact that S. Ih 3 is illogical and unfair in terms of the seizure 
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and disposal provisions as far as the distributors are concerned be- 
cause if one of my customers is selling m contravention to State 
law to a minor, and I am informed about that, I will not distribute 
to him; but if, for example, I am not informed, and then 

The Chairman. Well, have you stopped any distribution, to your 
knowledge, to any retailers? 

Mr Strauss. I have stopped distribution^ to retailers who have 
contravened other laws. 

The Chairman. But with regard to violating the State laws or or- 
dinances. 

Mr Strauss. State laws, yes, but not with respect to minors, be- 
cause I was never informed that any was. 

The Chairman. Well, on the violation of just State laws but not 
to minors, can you provide a list for us? 

Mr Strauss. On St^te laws relative to minimum pricing, rebat- 
ing, or selling below minimum prices. 

The Chairman. Well, no, that isn't what we are talking about 
here. We aren't talking about minimum pricing or collusion or 
other kinds of factors. We are basically talking about where we've 
got a number of State laws and a number of ordinances, and 
whether you can demonstrate from any of your activity that you 
have cut any of these distributors off. That is what I am asking, 
and as I understand, your answer is no, that it has not been 
brought to your attention. Is that a fair conclusion? 

Mr. Strauss. If the State would inform me and my company that 
I am serv-cing a retailer that is contravening State law, I would 
not service that retailer. 

The Chairman. Well, the provisions in here on enforcement are 
meant to be effective, and we are glad to work with you— we are 
committed to having effective remedies available. Otherwise, I 
think at least I have seen to many pieces of legislation that are 
meaningless without that. But we would be glad to work with you, 
Mr. Strauss, and also with you, Mr. Joyce, in that area. I am sure 
you have some suggestions that may very well be useful. 

Senator Simon. 

Senator Simon. Thank you, Mi Chairman, 

Officer Talbot, I am very pleased to have a witness from Illinois 
here If I may, let me a^^' you how did you get involved in thij 
whole cigarette education thing? 

Mr. Talbot. Well, Senator, I wish I could tell you that it was 
plan.ied; it wasn't. I was in our school system, doing a 17-week 
drug prevention program, r.nd I began to receive complaints— com- 
plaints from the school, the teachers, the principal, the parents, 
and even the children themselves— that as children were coming to 
and from school, they were buying cigarettes from merchants. 

I tried to solve the problem by working with the merchants, by 
mformmg them of the complaints, by trying to get voluntary com- 
pliance However, when we conducted our study with D^Paul Uni- 
versity, we found that our efforts to work with the merchants, to 
get voluntary compliance of our State age restriction, were unsuc- 
cessful: S:^ percent of our merchants continued to sell after a writ- 
ten police warning: It wasn't until we had a license law that 
stopped the merc^^andising of the product that we got compliance 
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Senator Simon. You are working a great deal with young 
people— and this is not part of this bill— but what would happen to 
teenage consumption of cigarettes if we were to increase the cost 10 
cents a pack? 

Mr. Talbot. It would go down dramatically. There have been se\ 
eral studies that show that when you raise excise tax on cigarettes, 
the amount of use among young people goes down. Young people 
are very cost-conscious. 

We found in our study with DePaul University that the vast ma- 
jority of children buy at gas stations. They buy at gas stations even 
though they cannot drive into the gas station, because they are not 
old enough to have a license, but they buy at gas staticr-j because 
they are the cheapest. The least frequent place they buy it is liquor 
stores and vending machines because they are the most expensive. 

Children have a limited amount of resources. If you can raise the 
excise tax to children, a significant portion will stop buying. 

Senator Simon. Thank you. 

Thank you, Mr. Chairman. 

The Ciiaiumaw. Thank you all very much. 

Senator Simon [pi aiding]. Our next panel includes Dr. Gary Wil- 
liams, director of tie American Health Foundation, and John 
Rupp, from Covington & Burling. 

We are pleased to have both of you here. We will enter your full 
statements in the record, anJ we would ask you to confine your 
oral statements to 5 minutes, plus questioning. 

Dr. Williams, we will start with you. 

STATEMENTS OF DR. GARY WILLIAMS, DIRECTOR, AMERICAN 
HEALTH FOUNDATION, VALHALLA, NY; AND JOHN RUPP, COV< 
INGTON & BURLING, WASHINGTON. DC. REPRESENTING THE 
TOBACCO INSTITUTE 

Dr. WiLUAMs. Thank you, Senator Simon. 

In response to an invitation from the staff of Senator Kennedy's 
office to comment on these deliberations, I coordinated a review by 
the scientists of the American Health Foundation of the current 
knowledge of the adverse effects of tobacco additives. Our com- 
ments in final form were submitted on March 30. 

Briefly, we find that a widf^ variety of additives are in use for 
this purpose. Part of our information comes from research spon- 
sored by the National Cancer Institute, specifically directed toward 
isolating and ide* tifying additives in tobacco products. 

As a consequence of this effort and repeatedly reviewing the 
available scientific literature, we Hnd that there is not a database 
attesting to the safety of these additives under the conditions i in- 
tended use. And I have to emphasize here "intended use", because 
these are substances that are added to a product that is intended to 
be burned and inhaled, and the testing of additives in other con- 
texts does not provide assurance of safety in this t3rpe of situation. 

Among the additives in use are a number that raise concerns, 
and I have identified examples of these in my written testimony, 
and I will not repeat it here. 

Accordingly, we arrive at the conclusion that appropriate safety 
testing is necessary for these additives 
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Thank you. 

Senator Simon. We thank you. 

[The prepared statement of Dr. Williams follows:] 
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PREPARED STATEy ENT OF THE AMERICAN HEALTH FOUNDATION 

nwi tf ch gt the Amerion Heafth Foundtflon ht long tmn drecled t undtf<tand»ng 
the hMfthafftcts of tobacco products. CXjt atstssmarC It that cigarttte anx^Mng is th« rn«f^ 
asiablahad oauaa or carx:ar of tfw lung and fvcpkvtory iract in tht LkM 

p«teolthtwof«. SoxjkiogateocortJtxjtastothaoccurranofiofcancarh 
Wd^.ljWcte and cervix, and afcw to teukanm Sax)kk>g and drir*kxi •f* >^ 
head and neck cancer Potent carcinogef« and carioer aohenclng »o«^ >wve l)«en 
Identified in tobocco smoke (Wyndcr and Hotnfjann, 1967; Hoffrnann and Hecht. 1990). In 
coopettson. retelivcJy Sttie is known about the rote of flavor addffives. 

Scientists at the Ameocan Hearth Foundatxxi have reviewed the list of tobacco 
additives h the 1988 report of the lndep©ndemScentrffcConr¥mte« on Smoking and Health. 
For th© jyeat ms^ity of agents on this 1st. we have no knowledge of adverse beafth effects 
Nevertheless, some of the agerrts arouse cofx»rn- These are as foflows- 

AfTwx? Adds SeveraJ natural amtrxj ackfe. such as a!anlne. 8rgtfiir>e. leucine, rnd 
phenyW«Tsne. are a5mnx>nJy added to c:gafeUetc^?3Cco. Some amino adds are known to 
gwertsc to anntnoheterocycfic compounds dunng heating (Sogimura, 1985) These 
oonpounds we powerful geroioxfc agente and sevoraJ are experinDentai carctfxjgens 
(SugicTXjra. 1965). one of them. IQ. nAxang K-er cancer in nonhuman prinates extraordlnaray 
rapidfy (Adamson et al . 19^) 

fridehvdes Anumbf aWehydes and rcfated carbonyi connxwnds. such as g*y^ 
acct^cJehyde. 2-hexenP' nd hxfurakJehyde are volatae, and therefore Bkely to be m the 
smc^o. Tl^rnay be cytotowc or genotoxx:. and thus present 8 hazard; the carcinogen 
eCbvWes of ecetakleyde and gtyoxal ha-ve t>een demonstrated 
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««11hiirfr»ctkxishavB been used as n«vori^ For exanpli, Icorice rooc extr^rt 

contain* up to 25% Qjycyrrtuiin, « compote 

hyijioc«boirsAirk>QbufrBng C thei p??nt extract! be^ u$ed as fiavor additfves 
or rray foon tax or carcinooenic agents during smoWnj, 

FUTTOtfTiflrte Twro o9s. angelica and BergarrxX contain furocxKJmarins. angetidn and 
5snetfx)xypsoraSn, respective^. Botn furocoumarins can be photoacfivated to 
DNAKJam»ginQreactams(P^>adopoutoandAveft>8cJc,l9^^ In cof^unction with 
soSar-simuJated radiation, S-met'oxypsofa^ has been judged by a wortdng group oJ the 
Intematxxial Agency for Research on Cancer (198S) to be an experimental cdranogen and 
there was fimfted evidence for angeUon. 

Benzyl acetflle is used ftavonng agerit and also occurs naturaly In plants, which are used as 
additives, such as apples, jasmine arxJ yiar^g ylarig. In 1986, the Natxx^al Toxicology Program 
(1966) reported that for maJe end female rmce there was some evidefx» of caronogenioty n 
that beruyl acetate caused tfx:reased riodences Ot fiver arxJ forestomach tumors, 

Methvl saBcvlatft when gjven orafly or topcajJy to Syron goioen hamsters arxl 'ats « 
teratogenic (Overman and White. 1983), 

Menthol s en r>ducer of enzymes (Madyastha arxJ Snvatsan. 1988) arxl thus may acceierate 
the metabo6c activation at tobacco carc:rK>ger^ 
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FbrmationofBaftt^na. Ogaretto smokers have an Increased nsk of leukemia (Hoffmann 6tal.» 

MdaughSn et al., 1988), On© of the teukemooenic 806011 in dgarette smoke (10-70 
u9/doare(te; IAnc» 1962) te benzene. 8oc« m«ny tobecoo wMRfVM ere known to gfve rit* to 
benzene cJuring snxjkmg (HJgman et , 1974), the effect of flavor acJditJves on the smoke 
yM o( benzene requires nvestgatkxi. 

In 1975, the 'Rrst Report: Tobacco Substftutes and Addttives in Tobacco Products' by 
the independent Sdentrfic Commrttee on Smoking and HeaJih (Urvted Kirigdom) deaft with a 
rev)0w o( additives that are GensraRy Recognized As Safe (USA -GRAS fist). The compounds 
under review were mamly known food additives We matfitasi that the criteria for GRAS food 
adtftives are not suffoent for the evaJuzrion of additives used in tobacco, since combusuon of 
such conxxxirxls may yield p6terrtia)>y tooc, mutagervc, carcinogenic or cocardnogenk; 
coopounds n the smokestream. The example of pyroJysis of anwx) acsds austrates why the 
fate of additTws dunng smokzng has to be known m order to be certain that an adcStive wS not 
increase the tc»city and/or caranogematy of tobacco smoke. Tbe fact that many adcStrves 
ye present m conweraaJ smoke products only smaS concentraDons than (less than 0 1%) 
does not rule out the possiblity that thetr combustKXi may yiekJ a potent carcinogen in the 
srpokestream, the effect of whjch would be added to the already potent actt^o of the known 
hazardous products »n srr^ke 
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Senator Simon. Mr. John Rupp, with Covington & Burling. 
Mr. Rupp. Thank you, Senator Simon. 

Senator, my partner Richard Kingham was originally invited to 
address the committee today. He was called out-of-town on an 
emergency. With your indulgence, Td like to ask that Mr. Kingh- 
am*s prepared statement be included in the record of the hearing 

Senator Simon. It will be entered in the record. 

[The prepared statement of Mr. Richar'^ F. Kingham follows:] 
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Statement of Ricnard F. Kingham 
on behalf o£ 
The Tobacco Institute 
before the 
Committee on Labor and Human Resources 
United States Senate 
April 3, 1990 

My name is Richard F. Kjn^nam. I am a partner in 
the law firm of Covington & Burling, where I have prac*:iced in 
the area of food and drug law for more than sixteen years. 
During this time, I have represented clients in numerous 
formal and informal proceedings involving foods, drugs and 
other consumer products before the Food and Drug Adminis- 
tration (FDA) and other federal agencies. 

My statement, which is submitted on behalf of The 
Tobacco Institute, addresses those provisions of S. 1883 that 
would transfer authority to review and regulate tobacco 
additives and require public disclosure of such additives, 
inese proposed statutory changes are unnecessary and 
counterproductive. In 1984, Congress established a procedure 
ensuring an orderly review of tobacco additives. That process 
is well underway. It would make little sense to supplant it 
m favor of a costly new approach for which no need has been 
shown . 
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Dased on nsy experience m food and drug law, i also 
would like to discuss a suggestion that has been made to vest 
the responsibilities for review and regulation of additives in 
FDA. Since FDA lacks adequate resources to fulfill its 
existing mandate, it would be unwise to enact this bill on the 
understanding that FDA also would carry out the complex 
functions relating to tobacco additives that are envisioned. 
Finally, I will discuss the labeling requirements administered 
by FDA which, unlike S. 1883, protec-. manufacturers from the 
disclosure of trade secrets, s.jh as the identity of flavors.. 
Review and Regulation of Additives 
Section 901 of S. 1883 would establish a new Center 
for Tobacco Products within the Centers for Disease Concrol 
(CDC) that would be directed, among other things, to review 
and regulate tobacco additives. Under section 90?/a)(l), the 
Center would be required to conduct a detailed review of all 
additives in tobacco products and to determine whether any 
additives present significant health risks to consumers of 
such products. 

These provisions are unnecessary because they 
essentially duplicate an additive review program established 
by Congress m 1984. In that year. Congress enacted the 
Comprehensive Smoking Education Act, which requires cigarette 
manufacturers to provide the Secretary of Health and Human 
Services with an annual "list of the ingredients added to 
tobacco ^n the m.^nu jie of cigarettes." 15 u.S.C. 
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S 1335a (a). The manufacturers have complied with that 
statutory requirement, with the most recent list having been 
submitted last December. The Secretary, in turn, has been 
directed to submit periodic reports to Congress concerning any 
additive that the Secretary believes •'pos^s « health risk to 
cigarette smokers." 15 U.S.C. 5 1335a(b) ( 1) (B) . 

The Department is actively reviewing the ingredient 
lists that have been submitted, and the manufacturers have 
offered to make their scientists available to assist m that 
review. To date, the Department has given no indication that 
the review has created any basis for concern, If the 
Secretary concludes that any additive does present a cause for 
concern, he undoubtedly will so inform Congress as well as the 
cigarette manufacturers. 

This review should be allowed to be completed. If 
m the course of the review concerns develop with respect to 
any additive. Congress can then consider whether additional 
Icgislac^^e authority is necessary. It would be not only 
premature but also wasteful and counterproductive to initiate 
a new review at the present time a^d to iiicliide regulatory 
authority for which no showing of need has been made. 

This conclusion has been confirmed by the Secretary 
of Health and Human Services, Louis W. Sullivan, who of course 
personally has been active with respect to tobacco issues. In 
his testimony before this Committee on February 20, Secretary 
Sullivan stated that S. 1883 "is unnecessary" and would not 
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•^measurably add to ou» current or planned efforts." Those 
current efforts include annual expenditures by the Department 
of approximately $80 million on tobacco-related matters. 

In addition to being unnecessary, the review contem- 
plated by S. 1883 would be expensive and would divert 
resources from considerably more pressing matters. The bill 
wocld create a large and costly new bureaucracy within the 
Centers for Disease Control, which has no experience with 
product regulation of this kind. Section 902(c) of the bill 
does provide that the Center may enter into contracts with 
other agencies to exercise its functions. It is possible that 
the Center would enter into such a contract, under which FDA 
would assume responsibility for reviewing and regulating 
tobacco additives. 

It would be a grave mistake to burden FDA with this 
additional task, particularly when no need for additional 
review and regulation has been established. FDA already has 
an extraordinarily broad mandate, encompassing regulation of 
foods, prescription and over-the-counter ph^^rmaceuticals , 
animal drugs, cosmetics, medical devices and radiological 
products. One out of every four consumer dollars is spent on 
products subject to FDA's jurisdiction. 

In fiscal year 1989, FDA will employ approximately 
7,200 persons, which is almost 600 persons fewer than the 
agency employed in fiscal year 1980. While its resources 
declined during the past decade, more than a dozen new laws 
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were enacted imposing r^ew responsibilities on FDA. The AIDS 
crisis also has occupied the time of numerous agency 
scientistSr physicians and other staff. FDA officials 
estimate that the agency needs more than 2,000 additional 
st4ff siar Uy to meet »cs current responsibilities. In 
addition, a recent General Accounting Office report concluded 
that FDA has much greater difficulties than other federal 
agencies in retaining scientists and other professionals. See 
G AO , FDA Resources; Comprehensive Assessment of Staffing ^ 
Facilities, and Equipcient Needed 25-31 (Sept. 1989). 

Let me emphasize my belief that FDA, on the whole, 
does an outstanding 30b and performs a vital service in 
ensuring the safety and quality of the foods, drugs and ot^er 
products subject to its regulation. As the figures 3ust cited 
indicate, however, tl-e agency's staff is already stretched too 
thia. It IS unrealistic to expect that the existing staff 
could devote the necessary time to tobacco additives without 
interfering with their duties with respect to other products. 

FDA's chronic lack of resources has, in fact, 
precluded FDA from completing in a timely manner other reviews 
that It has undertaken. For example, a court ruled in 1972 
that completion of the Drug Efficacy Study Implementation 
(DESI), which began in 1966 for the purpose of implementing 
the effectiveness requirements of the Drug Amendments of 1962, 
had been unreasonably delayed. Although the DESI is now 
nearing completion, it is not yet finished. Similarly, FDA's 
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reviews of over-the-counter drugs and biolocical products 

under the 1962 anendsents are still underway. • 

rOA also IS still continuing to review color 
additives under the Color Additive Anendaents of 1960 and food 
substances ur.^er the Fc^d Audi lives Aacndacftt of 1S53. Twc 
1960 law established an initial two and one-'.ialf year 
transitional period Cor reviewing evidence of the safety of 
color additives then m use. To acccsssodate scientific 
advances during the last thirty years, FDA has extended that 
period nuaerous tises/ and those extensions have been upheld 
by the courts. Recently, the agency ressoved the last 
•straight" color additive, FOtC Red So. 3, froa the 
provisional list of additives in use in 1960, but other 
cneaicai forss ("lakes") of Mny of these color additives 
renain on the list. FDA's review of food substances, 
initiated by President Nixon in 1969, also has yet to be ^ 
cospieted. 

In view of the existing deaands on FDA's resources. 
It vould cake little sense to require FDA to initiate another 
review pro3ect, particularly since no need has been shown for 
a new review of tobacco additives. For the reasons noted, FDA 
would ha^e substantial difficulty coapleting fch a project, 
and the project inevitably would consune resources needed by 
FDA to taeet other responsibilities. 
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Public Disclosure Requirecents 
Sections 902(a) and 9S3(b)(l) of S. 1833 would 
direct Che Secretary to require the public disclosure, on 
product labels or package insects, of the identity and 
quantity of tobacco addmives. In view of the absence of any 
deaonstrated concern with respect to additives, there is no 
basis for requiring the disclosure of these ingredients. 
Moreover, s:any additives are flavoring coaponents that are 
closely guarded trade secrets. Unlike the 1984 ingredient 
reporting law, in which Congress expressly recognised this 
principle and protected t.*:e identity of additive inforaation 
froa public disclosure (15 L'.S.C. $ 1335a (a ) ( 2) ) , S. 1883 
would require disclosure of this mforsation without regard to 
Its status as trade secrets or the corsiercial icportance of 
Its continued confidentiality. 

The protection of trade secrets is a well- 
establisr.ed policy of Congress, which is evidenced m the 
labeling provisions of the Federal Food, Drug, and Cosaetic 
Act (rOtC Act). Section 403(1) (2) of the FD4C Act provides 
that spices, flavorings and colorings in food niay be 
designated as such on product labels without individually 
identifying them. This exenption fron the general requirement 
for label disclosure of each ingredient was intended to 
protect trade secret mfcravaticn. Congress recognized that 
the identities of flavors and similar substances are trade 
secrets because they impart distinctive characteristics to 




34-519 0 - 90 -4 



94 



- 8 - 



specific products and that this highly sensitive inforaation 
should not be disclosed. 

Siailarly, section 5(c)(3) of the Fair Packaging and 
Labeling Act (FLPA), under which ?0A regulates cosmetic 
ingredient 'abeling, exespts trade secrets froa disclosur«». 
FDA has exercised its authority under this provision to exeapt 
specific flavors and fragrances used in cosnetics and to 
provide for execption of other ingredients shown to be trade 
secrets. 21 C.F.R. $ "Dl.Jia). 

It would be inconsistent with the general congres- 
sional poiici tc protect trade secrets, as veil as the 
particular expressions of tl:at policy i.i the Coraprenensive 
Scoking Education Act, the FDtC Act and tne FLPA, to require 
disclosure of tobacco additives without regard to tr.eir status 
as Crade secrets. 

Conclusion 

Ar. existing statutory aechanisir. is in place to 
review tobacco additives and to deterrame whether there is any 
basis for reg'ilatory authority over tnese ingredients. Until 
that review has been completed, it is premature even to 
consider che new review and controls set forth m S. 1883. 
For the reasons noted, those provisions are wholly unnecessary 
and alijo are lively to be counterproductive. 
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Mr. Rupp. And I would also like to summarize briefly the points 
that we believe the committee should talce into consideration when 
, it is considering S. 1883 with respect to the additives issue. 

During the past 19 years, my practice at Covington & Burling 
has foci^ed on a variety of product regulation issues. I am appear- 
ing today on behalf of The Tobacco Institute to address the provi- 
sions of S. 1883 that would tiansfer authority to review tobacco ad- 
ditives and require public disclosure of such additives. We believe 
strongly that these proposed statutory changes are unnecessary 
and would be counterproductive. 

In focusing on tobacco additives, it is important, Senator Simcn. 
that the committee recognize that it is not writing on a cl >*n slate. 
Following extensive deliberations, Congress dealt with tobacco ad- 
ditives in the Comprehensive Smoking Education Act of 1984. That 
act requires every manufacturer, packager and importer of ciga- 
rettes to provide annually to the Secretary of the Department of 
Health and Human Services a list of all ingredients added to tobac- 
co. Five annual additive lists have been provided to the secretary 
under the 1984 Act and are under active review v/ithin HHS 

The additive review called for by the 1984 Act is both searching 
and comprehensive. The act requires the department to consider in 
reviewing the cigarette additives lists any and all research findings 
concerning individual additives and permits the department to 
engage in further research should it deem it necessary. The act 
also requires the secretary to submit periodic reports to Congress 
m the event the secretary believes that any additive in cigarettes 
presents a health risk to smokers. 

To date the department has given no indication whatsoever that 
its review has created any ba.sis for concern. 

In the testimony that was given before this committee on Febru- 
ary 20, Secretary Sullivan of HHS stated that in his view the addi- 
tive provisions of S. 1883 are ^^unnecessary**— and I quote in using 
that word— and would— and a^ain I quote— **not measurably add to 
our current or planned efforts 

Although there was much in the secretary's February 20th state- 
ment with which we would disagree we believe, like Secretary Sul- 
livan, that it would make little sense to supplant the review mech- 
anism that Congress created in 1984 for an entirely new mecha- 
nism, likely to be quite costly, for which no need has been shown. 

We understand that some have suggested in that connection that 
it might be appropriate to shift the additive review function that 
Ciirrently resides at HHS to the Food and Drug Administration. 
For the reasons stated in Mr. Kingham's prepared statement, we 
believe that such a transfer would be a senous mistake. The FDA 
staff already is stretched far too thin, a fact that has prevented 
that agency from completing in a timely manner many of its im- 
* pcrtant responsibilities. If there were some reason to assign the ad- 

ditive review function to FDA, the committee would need to be con- 
sidering what current responsibility of FDA could be sacrificed- In 
fact, like Secretary Sullivan, we see no reason nor need for such a 
» change. 

We recognize that S. 1883 would go beyond the additive review 
provisions of the 1984 legislation in three respects. Specifically, the 
bill would require disclosure to the Center for Tobacco Products of 

ERIC ID,) 



96 



the amount of any additiv^ being used. It would require disclosure 
to the public, cigarette brand by cigarette brand, of the identity of 
such additives and create new regulatory authority within the 
Center for Tobacco Products over cigarette additives. We believe 
that these.amendments, like the propped transfer of authority, are 
unnecessary, and I would like to address them each briefly if I 
may, Senator. 

On February 13 of this year, we received a letter from Dr. 
Ronald Davis at HHS, asking us to submit on behalf of the domes- 
tic cigarette manufacturers information concerning the quantity of 
each ingredient added to tobacco during calendar year 1989. TV/o 
days later, on February 15, we responded to Dr. Davis' letter, assur- 
ing him that the companies would comply with his request. The in- 
formation requested by Dr. Davis is now being assembled and is 
scheduled to be delivered to HHS within the next 2 weeks. I would 
ask that the letters that have been exchanged, which have been 
provided to the committee staff, be included in the record of the 
hearing as well. 

Senator Simon. They will be entered in the record. 

Mr. Rupp. Thank you. Senator. 

[Information follows:] 
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:ovtNGTON & Burling 

<20i PCNNS^t.VANtA AVCNUC, N vy 
P O 80X 75GG 
WASHINGTON. O C 

(202) GG2-<»COO 



JOHN <* RUPP wf»i»o«o »r»<t» 

*u« ♦•» •••v. ^ ** »•»» 



The Honorable Paul Siaon 
Senate Office Building 
Washington, D.C. 20S10 

Dear Senator Sis&on: 

At the recent hearing on S. 1883, you aaked me to 
submit for thv» record information on prograiits undertaken by 
the tobacco industry in the United States to discourage smoking 
by young people. As I explained during the hearing, the indus- 
try's basic position is that young people should wait until 
they are adults to decide whether to sooke. 

There are attached a report that describes aiajor 
tobacco industry initiatives during the past three decades on 
youth Bffloking and copies of soise of the advertising and educa- 
tional materials that we have utilized. We request that this 
letter, with the attached aaterials^ be made a part of the 
printed record of the recent hearing on S. 1883. 

Sincerely, 
John P. Rupp 



cc: Hon. Edward M. Kennedy 
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... ON YOUTH SMOKING 
Three Decades of Initiatives 



Tobacco manufacturers have always believed that the decision to smoke or not ts a 
choice to be made by informed adults. Over the years, the industry has taken the 
following sicps to realize that belief Fur example: 

o In 1963 The industry ended all brand advertising and 
promotion m college publications and on campuses. 

o In 1964 - The industry adopted a code prohibiting advertising 
and promotion directed at young people, forbidding use of 
noted sports figures and other celebrities in advertisements, 
requiring thai models in advertising must be. and must appear 
to be. at least 25 years old. and assuring that advertisements do 
not present smoking as a pastime which leads to success, sexual 
attractiveness or prominence. 

o In 1969 - The industry offered to end brand commercials on 
television and radio, pointing out their substantial, and 
unavoidable, audiences of young people, as contrasted with 
print advertising. Tobacco commercials left the aii in 1971 as 
a result of Congressional action. 

o In 1981 - The industry adopted a new code of sampling 
practices which prohibits distribution within two blocks of youth 
activity centers, such as playgrounds, schools, campuses and 
fraternity or sorority houses. 

0 In 1982 - On the industry's behalf. The Tobacco Institute began 
an advertising campaign which was to reach 110 million 
Americans with the message, -Do tobacco companies want kids 
to smoke? No As a matter of policy. No. As a matter of 
practice No a matter of fact. No/ 
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o In 1984 The Institute launched its current "Responsible 
Living" program by offering a free parental guidebook, "Helping 
Youih Decioe.* prepared by the National Association of State 
Boards of Education Another booklet, "Helping Youth Say 
No,** followed. Both provide guidance on family communication 
to enable parents to help youngsters develop decision-making 
skills needed to deal wisely with everyday choices and with 
lifestyle dccisioni>. such as ..moking. 

o In 1986 - The Institute expanded the "Responsible Living" 
program by providing unrestricted grants to the National 
Association of State Boards of Education (NASBE) for funding 
Community Alliance Programs (CAPs) at the rate of ten a year. 
Towns and cities throughout the U.S. were invited to apply for 
the grants, uhich provide the impetus for a broad community- 
based effort to improve parent-youth interaction, using "Helping 
Youth Decide" and "Helping Youth Say No" booklets. 

THE RESPONSIBLE LIVING PROGRAM 

Two Tobacco Institute-funded booklets, "Helping Youth Decide" and "Helping 
Youth Say No" comprise ihe core of the program. S-nce their introduction, they have 
helped thousands of parents and teachers assist children in making decisions about 
important adult activities. 

Their success has been remarkable. More than 700,000 booklets have been 
distributed nationwide at a cost of more than half a million dollars for printing 
alone. Demand continues to *oe high among parents and community organizationSt 
where these materials are used to teach communications skills to parents and teens 
to discuss subjects as diverse as teen-age pregnancy, the impact of divorce on 
children, improving school performance and how to handle peer pressure. 

The booklets have generated large numbers of unsolicited letters of appreciation 
from parents and support groups who have used these materials. Several 
Congressmen have sent them to all publi: high school students in their districts. 
One Catholic bishop has sent copies to all parochial high school students in his 
diocese. 

Here are some typical commenrs. 

"Our program works to keep parents and children together, and your booklets 
are right on target in terms of dealing wi'ih the care issues...Thank you again 
for developing such a viable tool and also for being wilting to distribute it 
free of charge You are providing a very valuable seivice." 
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Milwaukee County Social Service^ 
Milu^aukee, Wisconsin 

"...have found it invaluable m my work with parenU and youth. The copies 
! am requesting will be used at several parenting workshops." 

Public Health Nurse. Mental Health Center. 
High Point, North Carolina 

'^T^l ?! soon be teens (and as president 

ot nA Council), I found the information in the booklets 'ust great !t is a 
great common sense approach to dealing with the issue which is most on the 
minds of parents today." 

Grcensburg, Pennsylvania 

The Institute continues to promote the booklets to parents and teachers around the 
country through media appearances by the program's national spokesperson. Jolly 
Ann Davidson, a former president ot NASBE. Upon hearing mter/iews conducted 
by Ms. Davidson, parents or young people can send for their free booklet. Interest 
generated by Ms. Davidson's appearances underlines the continued need to help 
parents and their children nprove communications. 

in addition, the Community Alliance Program (CAP), a program funded by the 
Institute, revolved around these booklets. This was a communiiy-based nationwide 
•ffort The booklets were used in a community setting focusing on the needs of a 
specific community. Each community tailored their programs and the use of the 
booklets to meet their specific needs. For example, 

In Queens, New York, a CAP began as an informal group of parents 
concerned about drinking at teenage parties. It subsequently became an 
incorporated non.profit community service organization. The "Helping 
Youth Decide* booklet was used m these parent education workshops, 
targeted toward minority parents and the parents of at-risk students. 

In Colorado Springs. Colorado, the CAP was formed within a middle 
school-based program focusing on building communication between young 
adolescents, parents nnd step-parents. Prt>gram coordinators also helped 
use the Helping Youth Decide" material to expand a prtjgram to develop 
peer leaders in drug and alcohol use/abuse situations and in general 
problem solving. * 

Many CAP programs are freestanding today and serve communities around the 
country. 
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Questioning authorit\, testing rules and experimenting with adult behavior are all a 
part of growing up. Helping young people to make the nght choices during this 
impressionable period is a difficult but important job. The tobacco industry is 
committed to making that job easier for parents and for young people. While 
advertising has no effect on causing young people smoke, peer pressure and family 
influence do. 

Few industries in America have taken such direct and voluntary action to steer its 
product away from young people. Perhaps that's one reason the prevalence of daily 
smoking among high school students has dropped from 29 percent in 1976 and to 21 
percent in 1980 and has fluctuated between 18 and 21 percent ever since. 



The Tobacco Institute 
March, 1990 



How to Get Your 
Teenager TEilklns -toYou* 

If you believe your young teenager is worth decisions too many teens ere silently making alone 

tafking to. this free book is worth reading and using whether or not to take a job. drinK smoKe. borrow 

Oevetoped by professional educators, "HELPING money, quit school, get married 

YOUTH OEaor can help you help with the important SIngte copies of "HELPING YOUTH DEClor are 




A PUBLIC SBIVXE OF THE NAIK3NAL ASSOCUaK)N Of SIATE BOA^ 
AND THE TOBACCO NSTTTUTE. 



rOv c«PT n< M M CMpM ttia mad it to^ BetA you »a« rcwi^f tw {Ud 
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Teenage Life inthe1980's 



ERIC 



Life at Home 

• The ottmbcr of children under 18 living in singic-parcnt hoiucholdj ncariy doubled from 3.8 
million in 1970 to 7 million in 1980. There arc more than 10 million today. 

• Fifty.fivc percent of children under 18 have both parents who work outside the home, leaving 
htxle nme for supervuion and meaningful communicaQocL 



Crime 



• Of the total number of scnouj cranes commiaed m 1986, neariy 30% of them were committed 
by tecnagen under 18 

• In 1986, neariy 70,000 tecnagen were arrested for drug abuse violaaons and 132,000 were 
arrested for violanon of liquor laws. 



Teen Suicide 

• The number of teenagcn who have contemplated smade has dun bed to 30X, accordmg to the 
19± annual survey of ♦*Who*s Who Among AmeiKan High School Students Annual Survey of 
High Achievers " 



Drugs 



• Fifty-five percent of teenager? named drug *.Susc as the biggest problem facmg dieu- genenoon 
according to die most recent Gallup Youth Poll 



Teen Sex 



• More dian 1 milhon teem become pregnant each year, and over 9,000 babies arc bora to oowcd 
mothers age 14 or younger. 

• Only haif of all teen mothers ever finish high school. 

• Bv age 19. aght in ten males and six m ten fcraaia wUi have had mtercouisc. 
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What's Helping Youth Decide All About? 



It's no secret that rosing a child is a demanding task. And it*$ no secret ihzt bang a teenager is tough 
too The Helptn^ Toutb Dutdt book is an clfort to help parents ana thcxr fads communicate better and 
relate to each other The ob)ecnve is to help famiW mcmbcn better understand each other, talk more 
easiiv *nd effecnvc^ to each other and make rcsponsibic dccujons rnat are agreeable to both parent and 
child 



The book is divided into three para: 

'*Growms Pains" the importance of improving commwucanoos between parents and 
adolescents 

"How to Help" helping parents to help thar children develop communication and 
decision making skills 

'*Homcwork for You Both" exercises to help establish more open communications 

Growing Pains 

Bang a teenager means quesnomng the rules laid down by parents and by soaety 
»\dolescence is a time when children arc trying to discover their idennty while wondenng who 
they arc, what they believe and where they belong It i$ the first nme that young people are 
beginning to look towzrd the future 

In earner nmes. the imnninons ot fomilv, neighborhood and community provided subilitv 
that could help young people satciv through the **growmg up" proccv Now societv is 
tnciea^ingly fragmented and television has introduced chadrcn to all aspects of adult life 
Good communicanon between parents and their children has become more crucial than ever 
Young people need support and advice on how successfully to manage the %x)rk'' of the 
adolesccn: vcars 

How to Help 

Good commumcanon ^^^thm the famihr is the fouadanon for the mutual trust that 
encourages responsibility When parents and children arv able to communicate %vell, tho- rmd 
It's much easier to rcsoWe conflicts and amve at mutually agreeable decisions To 
communciate eifecnvelv, parents need :o express accuiaieiy to their children their own ideas 
and icehiigs as veil as to listen to and underttand their youngster's thoughu and emotions 
Adolescents, c^'en more than vounger children, need someone who will listen 
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There arc spcaSc wav» to commiintcite cfenvdy and there are definite wiyj not to 
commumcatc Frcqucouv.iMteadnf(mcain^p2«aore3CTima respect 
commumcanoiL When parcna hstcn with interest, cbldrea fed their ideas are vaJued, that 
thcv arc respected. Such respca gives the child a seme of sdf-enccaj and coundence. 

Taking tmic to have a coovemtioc alone with each child on a refwhr haw will hdp spot 
difficuiacs before they become real problems. Too ortea when parents talk to their 
youngsters, they contcr,cntid2e or command. Thoggfa we may occasiooaLV need to direa 
behavior, die cooversaoon should be a^oyaWe for both parent and child. Seme guidcficcs 
for talking wrfj adolescents are to: thofw respect; be brief, be aware of vour tone of vosce; 
and be specx^c 

:a«ble dccsion majong is an unportant pa.i or growing up. Young pcopie occa zo 
practKC mahng dcasioos m order to become sdf directed, cx:tKal thinkers. Adults wno 
suggest and help, nshcr than direa and deadc, are mere Ukcly to mstill the conndcnce 
adolescents need to make mdcpcndent dcosiocs. 

Homework for You Soth 

The qucsnocaires at die back of the booklet are the first ;tep to taking a closer !ook at hov 
parents and adolesccas are commumcatzog now. 

There are also three cxcrases to hdp contmue the journey toward improving ihe rcuocas&p 
Option 1: Scracruicd D^scxusums Parent and child can look each other m the eve and 
attempt to say what is oo dicr mmds. They should try to say on the subject «oce mere 
1$ a tendcary to ramble which can lead to oxu'asion and ftustranoo. 
Option 2t Rnic Revcr 'i TUs exercac helps parent and child to empathize and tu bstca 
more dfcccv^/ to one another as die parent takes die role of the child and wee versa. 
Option 3: Letters Some people have difficulty expressing themselves face to face If 
parent and child wrrg Icttcn to each orher as if they haven't seen each other for jcveiai 
raoukhs Jt c:n hdp them both leam to express fedings to one another 

rntatc m a Kff p^ntt; The abibcv to make choices ranonaliy and rcspoosiWv is neither inborn nor easl^ 
acquued Young people need hdp and pracncc m Icammg to make the decisions dut aifect dieir lives. 
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Citation ^3 1\ou§t tf jRepref eatttit?ef 



^ ^^^SSAS, Th4 BouM of fiMp:mntGtiv4s of ths OnvnuMZt^ cf 

^Tc^^cmMolSr^^ 9<aM3attcn to b€ an xmwtmnt xn V-^ fitua^ of 



VESmS, gpw of lUprM3ttati^9 of ths Cammmilth of 
rtmsyivcma tt^pportt avx tnccuraqtc tks actxvx vtvoivrnwi of parwnu 
bunna$$ Old otAer ea^.vty tnt«rt«M vt th* UtUrmtnv of cur sehooU and 
taioattcnal fcsvtitiss:' and 



VSSmS, Motional UMOoiation of StaU Boardt of Bduoation and ths 
Tobaeco IratituU Kros ^owth, 9*t forth a jr^ognm dsti^ to v^ms ths 
cvfll^ty of ct^mteatum b^tmm porvntt and MhooUoM ehr.ldrmt, verticularh/ 
at nuA et^otxeations <^Iy to Ustone in dmeisicn «tfcii*y. 



'<*f thmfert, ths bam of /r«pr«Mntarip*« of th* Camommalth of 
F$m»yvlana •^^^ tpsoial cammtdBtioRM to ths Katianxl Usooiation of 
Statf BandM of Idusatiijn and ths Tobaooo Instituu in rsoognitian of thsir 
potxtivs $ffort9 as srfidsnesd fry ths pHbliooticn Bst^^ laixtk Dsoidsi and 
fUrthsr oirwt* that a copy of this citation bs dslivsr$d to ths Matianal 
Atsootatiai of StaU Boards of Sduoation, 702 Mcrth Fairfax Strsst, 
Alsmana^ Vir<ffvna and the Tdbam Instituts, 28TS I Strsst. K.V,, 
UoMkingtai, D.C, ' ' 
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[ WHEXBAS. Tnt c/JUztM oi tAt AtaXt oi htdUM, cjonudtA bauc i cfnrAf / a n to 
M 4xvcA^k^ *A Hit iiiQM oi tilt Staxt; vtd 



\ WicXEAS. 



"at tcUzuu 7i tkt ttrff ci InduMi uav^ ^ mcauAogt tiit 

*TJUJULUX *A tia. btdtvwu oat ickoolA and tdutaXjusntJi 
i'^Ataui srA 

Hie t^XxoMjL AA^oCfjOjUcn Statt BoatiU oi fdiirdftnn and tht 
Tobaszja iKAtitutt hove loAJUtbf itX. {oivOi a p^^Kot dtxjjjrtd to 
<jHfMovt tkt quoLuif oi cBwmauauUon bttsottn paxvUA cxd ichool' 
agt chUjd\tA. pcutttcutoAiif <u Audi cciatoiccaCLoiu Apptff ia tei^oiu | 

ThVLUCZE. 

5E IT zeSOLVtP SV THE SOWTE OT THE GEmAL ASSEKBtV Of THE 
STATE OF IW?IAM. 

SECnCH U That iptsAAl cemtttuiatLOtu bt txtixdtd to tht UatLottal 
\ AA*ocLaX>u)n oi StaXt iocjtdA oi EdisaZLon and tht Toba&zo I m CLtuXt ^n AecffS- ; 
\ KcCcOH oi tiiux po*4Xu/t t<{«£* tv*4tKctd by tkt pMAcaXAon. "HUpinq 
I YouXk Vtudt", 

SECnCV Z. That, tkt StCAZtttAJf oi tkt StMXt -u nmby dlKUXtd 
to tAOJUmU CDptju oi tki^ fvuoLiXMn to tkt Hatiowl AmoculCcoh oi Statt 
\ tooAdA oi Eduiotmn, 101 Mo^Ch ftUA^dx StAttt, AUimdUA, Vlu^^jua and 
\ tkt Tobajooa lnUUutt, 1575 I SCUU. M.V.. tSoAkui^H V.C. 

Adopttd by vocct vote tku Cattitk dojy oi AffuiZ, 1915. 



I StaXt StratOA. 



statt StMtoA 

^HtUdZJit Pfto TtXpOAt 

SCatt SmeUoA 

TWiK L. O'BAMiOH ' 
HuusKcCu Ltadtx 
Statt Soiatox 




Siat,ttaAU oi (kt SoulU 
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ait Tit Ta^issv.. ;ixsoe:,a7^3a 
.-•.1 arT^r •Rfi«»Tor is ux 4c?tapc 



=5 net 



or 



Aatri 

Utco 

tabi 



53 or 



.» C38pris«d or Tti* rosacea produc: zmant^z\XT%T% oi 
t. .J ccttTis-iin4 r««?OQ«iel« Appro&ea :o 

ura^icf 7oun< ^topU r.-oa saoklc< ud to posvpoa* suae 
loo. wRics w« loa^itiiT* re«ls is, co sanr or 

CAQLCts. » 'JtcHioQ ^tav sid« as aa adai^. tii 
«tfTic« ;rc<rt« or •»«lpt3« roa^h Oicid«" -.s an 
;ous =3op«rac:v« v«acart dadicaxtd to rG«T«rin« la 
ca'i 7oua« p«opit touad dtctston-aakta^ skills. 



!!il?:a< TouTh Oscids." a proJscT aimsd at decision 
3«na« OQ til *«v«u and oa tu (^uttTioos, tacoaraMa rrxnk 
ilscossioa and shArlcf of tdtas b«CT««a partoTa ud Thsir 
caiAdrsa. »3 tT3 brocaurs*. :h« rtUTioaaaip or trtxsx aad 
aoTOal TfsptCT b«Tv*ta a partax aad a catld ;s coaaid«r«d 
ctaTral :o sound dtcistoa u<ia«. Ta o'lr raiT-oacsd, oiznn 
co»pl«x socttTT, suca ssasLTtTiTX TO ths a««d for parssTa to 
4tT»lop opta coMuaicatioa r\zh thsir catldrsa Broridsa a 
2«auia« aad laporTaaT ssrvic*. 

SyrCIAL TRISU?:, rh«r«ror«» Chta docoxsaT IS sinsd 
lad dvdiTiTsd TO coKMftd Tht SaTioaai As«ociaTtoa of 3t*t« 
loarda oi TducaTioa laa Tfcs Tobacco £asTi:aT« on Ttisir 
Jtlpin^ rouTa D«c:ds- pro^raa. Y« visb Ta«a tr«ry succsss 
la vanvar* to STrtncrftta Ttis d«cisioa-«aj:ta< skills or 
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NatioiMl Auocutkm ol SUte loards oi Education 
701 N Fairfax St.. Suite 340 
Alexandria. VA 22314 
(703) 684^000 



Dficaaber 3. 1985 

Ketpfng Youth Otctda Qu«stionnair« 



Within the ptst £ew aonths , ytxi received a copy of Helping Youth Decide , a guide 
to parent-child coonunl^tlon. The authors of the guide vont to ioiow fiiout the 
use of the booklet, in order to write other booklets for parents and teens. Ue 
uDuld appreciate it if the adult in yovcc faiiily ^ used the gulda aoet 
extensively would take a few auiutes to fill out this questionnaire, refold the 
selfHsailer snd sexl it back to us by Decari»cr 13. 1985. ResM help ur lotrn 
whether you used «id like this pii>llcatlaa. All responses will renain txsnyacuB 
and confidential. Thank you very auch. 



A. '-"hy did you order HeloLra; Youth Decide ? (Please dvoose the single oost 
approoruite response.) 

Curiosity 

To hbi^ coe coMunicate vlth ay teeneger(s) 
To help se coaramicate with ay youoger child(ren) 
To help oe in ay work as a teacher^ couisalori or in another 
professional or voltsitaer cspadty^ HE7IE: If you checked this 
response, please skip to question V" on page 4. 

Other 

CpXeaae specify^ 

B. How long after the booklet arrived did you read ic? (Choose the cm 
response th&c seeoa oost appropriate.) 

I read ic right avNty. 
I read it within two weeks. 
I waited several weeks or oonths. 

1 have never read 'tteloing Youth Decide . KJIE: If you checked this 
response do not enswer any addltionaT~questions . Please refold the 
questionnaire so the NAS8E addr&ss on page 2 Is on the outside. 
Staple or tape closed and aail. Thank you very touch for your help. 

C. Did anyone else in your household read Helpir^ Youth Decide ? (Check all ths 
answers %jhich are appropriate for your household.) 

Yes, ny spouse read Helping ^o^th Decixie . 
Yes, ny teenage scn(s) read Helping Youth Decide . 
Yes, ny teenage dau^iterCs) read Helping Youth"Dieclde . 
Yes, others iii ny family read Heloing Youth Dccixie (e.g. , a younger 
child or grandparent). 

No, I was die only fanlly cDGober to read the booklet. 

D. How would you best describe the approach to parent ^child cotosunication 
Included in Helping Youth Decide ? (Choose one.) 

(I) A program to help children cope with peer pressure 

(2) A process for parenc-chlld decision-making through listening and 

ooBaoksilcatlon 

(3) A process for parental control of youth bchavior 



(1) 
(2) 
(3) 
(4) 



(5) 



(l) 
(2) 
(3) 



(I) 
(2) 
(3) 
(4) 



(5) 



1 



1 { ^ 



110 



National Asaoclation of State Boanis of Education 
701 North Fairfax Street 
Suite 340 

Alexandra, VA 2231A 



E. After reading the beoklet, did yc« <y other faaily raiders decide to try the 
cooounications techniquM it describes? '-^ ^ 

(1) Yes (2) No 

If yes: (check one) 

0-) I used the cocnunixiaticns techniques once. 

(2) I ua«d Che caaBwications techniques a few tIjiM. 

^3) I have incorporated the coBmnicatixxw tedrnicues into ay ever«l8V 

relationship with ay child or children. 

F. Vhidi of the fcllowlng statooenrs »)uld descriJbe the way in *^ch you used 
Helping Youth Decide? {Ctmdt, all that apply.) 

<1) caaoegt soo(s) and 1 filled out the questloanalr^s and ccopleted 

Cha enrdses in the booklet. 
<2) My teenage daiighter(s) and I filled out the quest ioonairrj and 

ooopleted the exercises in the booklet. 
(3) I tried the rrwitc a t ion techniques but did not use Che 

c^sesCiooDaires includad in che booklet. 

C. Wxich of Che follcwlng scataaencs would describe che cxxxiltioos under which 
you used Helping Youth Decide ? (Check all that apply.) 

(1) I «•» having difficulty coMnicatlng with a son anj thought the 

booklet inforaation or approach alght t»lp. 
^2) I IMS having d ifficu lty coMsiicatlng with a daughter and thought 

tJ» booklet Informtico or approach might t»lp. 
(3) My son or daughter wu having difficulties at sdiool and I hoped 

the booklet would provide assistance. 
My son or dM:«hCer was having a behavior problca and I hoped the 

booklet would help. ^ 
^5) There wu no particular problem in qy family but I hoped the 

tnfotiaaclon or approach in the booklet would aid oe in 

ctamaiicating with oy child or children. 

H. I4iat features did you find appealing' (Check all chat apply.) 

(I) The length of the booklet 

(2) The layout (pictures, print, foroat) 

(3) The level of writing (eppropriate for you) 

(^) The LnfioraatLoo It contained 

(5) Other 

(please spcclty) ' 
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X. VAuit feACures did you find unappMllng. all chat apply.) 

(I) The length of ths booklet 

(2) The Uyout (plccurea, print, fotmac) 

(3) Ttm levBl of wrlcing (appropriate for you) 

(4) Ttm infocaatioo It coacidned 

(5) Other 

(ploaee specuy; \ 

J. Did you think t^ length wu: (Cipcle one) 

Too short? Aist right' Too long? 

(1) (2) (3) 

K. Overall, how usefiil did you find this booklec? (Clxcle ocw.) 

Very use£ul Usefiil Soci«<hAC useful Vot useful Did not use 
(1) (2) (3) (4) (5) 

L. Uas there an Icprovenent in porenc-child coannlcatlon in your faaily as a 
resulc of using the coounicaclon techniques? (Check one.) 

r t (2) No (3) Not applicable 

*! Have you xxaended chis publication Co others 

(1) Yes (2) No 

N. V^t topics would you recooiDend for &iture p^llcations' (Check all chac 
apply.) 

(1) Peer pressure 

(2) Choosing a career 

(3) Study hiblta and achleveoonc 

(4) Teaoiork and coopetitlon 

2 Other 

(please spedty) 

NOIE: The following quesclcns ask saae personal Infonaatloo. We ask that ewn 
if you decixJe not Co answer, that you nail bade tho questionnaire. Ue assure 
you if you do answer these questions, you will renaln anonytaous. 

0. I am a parent with a teenage child or children living at hoee. 

(1) Yes (2) No 

P. 1 aa (Circle one): (1) Single (2) Married (3) Divorced 

Q. My sex Is (Circle one) ■ (1) Hale (2) Feaale 

R. I harve children at hosae. 

(insert 9) 

S. My cinnual household Incooae Is within the foUcwing range (Check one only): 

(1) $0 to $10,000 

(2) $10,001 to $20,000 

(3) $20,001 to $30,000 

(4) $20,001 to $40,000 

(5) $40,001 to $50,000 

(6) $50,001 or above 

Please stop here, refold the questionnaire so the KAS8E address on page 2 is on 
the outside. Staple or taoe closed and Goall. Thank you very nuch for your help 
and for taking the tliae to respond to our Inquiry. 
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701 North Fairfax Stn»«t 
SuLCe 340 

-aexandriA, VA 223 14 



Decide' 



T^. If ycu answered the first question by iixUcatlng that you requested felplng 

Youth Decide for ycxir professional or volunteer work with paiwts and/or 

children, please be so kind as to answer a few short questixxvt* 

Which of the follcfcdng sti-teoents describes the way you used HelpliK Youth 
te' (ChecK all that apply.) — ^ 

(1) I used the booklet in groups of parent*. 

(2) I used the booklet In gnx^ of children/ teens. 

(3) I used the booklet with conbined groups of paiencs and teens. 

(4) I used the booklet with individual adults. 

(5) I used the booklet with individual teenagers. 

(6) I used the booklet with individual ftallles. 

(7) I did not use the booklet. 

(8) Other 

t'. If you used Helping Youth Decide , how useful did you find it? (Circle one.) 

Very xiseful Useiul Sonewhat useful Not useful Did not use 
(0 (2) (3) (4) (5) 

1^. Vfrvat copies woad ycu recocnend for future pub licat ions (Check all chat 

apply.) 

(1) Peer pressure 

(2) Choosing a career 

(3) Study habits and achleveaent 

(^) Temmotk and coopecltlon 

~ (5) Other 

^piease speciiy) ' 

T^. I am a (Check one): 

(1) Teacher in an eleaentary school 

(2) Teacher in a secondary school 

(3) Counselor in a school 

(^) Social worker 

(5) Therapist 

(6) Volunteer worker in a social agency 

(7) Volunteer worker in a schcol 

(8) School adolntstrator 

(9) Youth group leader 

(10) Other 

; please speciiy) ~' 

Please stoo here, refold tiic qviestionnalre so the NASBE address co page 2 is on 
the outside. Staple or tape closed and taall. Thar^ vou very cajch for your help 
and for caking the tioc to respond to our inquiry. 
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Mr. Rupp. Mr. Chairman, the fact is that the cigarette manufac- 
turers have complied with every request that has been made of 
them by HHS since the current statutory provisions on additives 
were approved in 1984. Indeed, the manufacturers began voluntari- 
ly to provide additive information to HHS in 1979, even though 
they were not then under any statutory obligation to do so. 

Senator Simon. If you could conclude your statement, please. 

Mr. Rupp. Thank you, I will. 

On behalf of the manufacturers, we have repeatedly and persist- 
ently informed HHS that the manufacturers are prepared to coop- 
erate fully in every aspect of their investigation. A review is ongo- 
ing. No problems with the review have been identified by Secretary 
Sullivan or anyone else at HHS, and we believe that that review 
should not bt disrupted, changed or altered in the way this bill 
would suggest. 

There are other points that are made in Mr. Kingham's state- 
ment. We are concerned about the question of confidentiality, and 
perhaps we can discuss that in response to questions. 

Senator Simon. May I ask one question of you, Mr. Rupp — and 
unfortunately, like Senator Kennedy, I am caught between meet- 
ings here, and we are going to have to move this along. The Tobac- 
co Institute, in terms of philosophy, do they believe the Federal 
Government has a proper role in discouraging cigarette use? 

Mr. Rupp. Well, the company's basic policy— all of the domestic 
companies have the basic policy of not wanting young people to 
smoke. And I don't think they have opposed efforts by responsible 
entities such as the Congress in reasonable ways to discourage 
smoking by young people. 

I might add that the companies themselves have initi.ated a vari- 
ety of programs with the same goal in mind. 

Senator Simon. To discourage young people from smoking*^ 

Mr. Rupp. To discourage young people from smoking. The compa- 
ny's position is that tobacco smoking is something that ought to be 
decided upon by adults, not children. 

Senator Simon. I would be interested if you could submit for the 
record first what the tobacco companies are doing along that line, 
because I was not aware of that, and second, what we ought tc be 
doing at the Federal level to discourage young people from smok- 
ing. 

Mr. Rupp. We would be happy to do so. Senator. 
Senator Simon. OK. We thank you both very much for your testi- 
mony. 
Mr. Rupp. Thank you. 
Dr. WiLUAMs. Thank you. Senator. 

Senator Simon. Our final panel includes Burt Neuborne, profes- 
sor at New York University School of Law, with the Freedom to 
Advertise Coalition; Vincent A. Blasi, professor at Columbia Uni- 
versity School of Law; Mort Halperin, director of the American 
Civil Liberties Union, and Floyd Abrams, of The Ti hacco Institute. 

Again, we will enter your full statements in the record. 

Professor Neuborne, we will start with you. 
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STATEMENTS OF BURT NEUBORNE, PROFESSOR, NEW YORK UNI- 
VERSITY SCHOOL OF LAW, NEW YORK, NY, REPRESENTING 
THE FREEDOM TO ADVERTISE COALITION; VINCENT A. BLASI, 
PROFESSOR, COLUMBIA UNIVERSITY SCHOOL OF LAW, NEW 
YORK, NY; MORTON H. HALPERIN, DIRECTOR, AMERICAN CIVIL 
LIBERTIES UNION, WASHINGTON, DC, AND FLOYD ABRAMS, 
REPRESENTING THE TOBACCO INSTITUTE 
Mr. Neuborne. Thank you. Senator. 

My name is Burt Neuborne, and I am a professor of law at New 
York University. 

I would like this afternoon to discuss with the committee the 
concerns that the Freedom to Advertise Coalition has about the as- 
pects of S. 1883 that would delegate to local regulatory bodies, ap- 
proximately 6,000 local governmental units, the essentially stan- 
dardlerfs power to regulate tobacco advertising under the bill. 

The essence of the provisions of the bill that we are concerned 
^vlth delegate to local entities the power to regulate tobacco adver- 
tisjng ^yhenever it is read or seen by people under 18, and when- 
ever it is deemed essentially local in nature by local authorities. 

Not surprisingly, the bill doesn't effectively define precisely what 
type of advertising it would cover, in large part because I think it 
would be impossible to do so. And we don't take the draftsmen of 
the bill to task for their failure to define the aspect of advertising 
that would be covered by the bill any more precisely than they 
have. It would probably be impossible to do it. 

The net effect of the bill, whether it is intentional or not, is to 
place at the local level fundamental decisions about the regulation 
of tobacco advertising. And the philosophical question that we 
think the bill poses is whether, when you are confronted with the 
kinds of controversial speech that tobacco advertising entails, 
w, ether it is appropriate national policy to delegate the regulation 
of that speech to local governmental entities or whether the regula- 
tion of the speech ought to be, as a matter of national communica- 
tions policy, the responsibility of the Congress and the Federal au- 
thorities. 

Usually, of course, this issue does not come up because usually 
speech cannot be regulated at all by the government, and so we 
don t have to decide which level of government will regulate the 
speech. 

But when, as with tobacco advertising, speech becomes sufficient- 
ly controversial so that there is clearly a legitimate degree of regu- 
lation that can be attached to it, the hard question is who should 
do the regulation-- should it be a national regulation or should it 
be delegated to State and local authorities? 

Our regulatory history in the area of controversial speech argues 
very strongly for the retention of a national responsibility in this 
area. For example, back in the Fifties, when we were having very 
serious trouble with controversial political speech, the U.S. Su- 
preme Court held that State and local authorities ought not to be 
permitted to prosecute individuals for sedition, that that should be 
a national responsibility pursuant to uniform national rules, be- 
cause they knew that to the extent that you have controversial 
speech, and you delegate it out to local authorities under an essen- 
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tially standardless mechaniom, tLu&t local authorities will under- 
standably use their power in an attempt to crush what they see as 

^ controversial speech. And consistently in our national regulatory 

policy, whenever controversial speech has been at issue, w^- have 
retained it at the national level and attempted to impose national 
restraints on it instead of delegating it out to local authorities. 

, When one delegates controversial speech to local authorities, it is 

an open invitation to those authorities to use their power inappro- 
priate to attempt to sensor it. And it has come up four times — at 
least four times — in recent years. 

It came up in connection with the sedition prosecutions in the 
Fifties. And we successfully held those prosecutions at the national 
level and spared ourselves a great deal of agony and improper cen- 
sorship. 

It came up in the area of libel directed to public officials. Prior to 
the U.S. Supreme Court's decision in Sullivan^ the regulation of po- 
tentially libelous speech directed at public officials was local in 
nature under the local tort law. The results were a disaster, as the 
facts of the Sullivan case demonstrate. Thac type of discretionary 
power exercised by local officials will inevitably be used in a way to 
attempt to crush the unpopular speech, and the constitutionaliza- 
tion of the libel law is essentially a movement to a uniform nation- 
al regulatory structure rather than State and local regulation at 
the local level. 

The third classic example would be the regulation of cable televi- 
sion. We now recognize that cable television, if left to local regula- 
tion, gets into trouble over and over again. And over and over 
again, what we have had to do is go to national regulatory stand- 
ards, uniform regulatory standards, in order to assure the effective 
regulation of that form of speech. 

The question may be asked why should we worry about tobacco 
advertising— after all, isn't it a terribly controversial type of 
spee<:h, and does it have any constitutional protection at all. And of 
course, I think that is ultimately what this bill is all about. If you 
think that tobacco advertising has not constitutional protection, or 
essentially minimal constitutional protection, and can be wiped out 
as a matter of government fiat, then there is no real concern about 
the delegation here, because whether the national government does 
it or the local government does it, you are not dealing with speech 
that has any constitutional protection. 

But if, as I believe, the U.S. Supreme Court continues to recog- 
nize that commercial speech enjoys a very high degree of constitu- 
tional protection under our system and that it would be inappropri- 
ate for the government to attempt to manipulate consumer choice 
about a lawful product by attempting to control the nature of the 
flow of information to consumers — if^ as I believe, the purpose of 
governmental regulation of advertising should be to assure that 
consumers have an open and free choice, not a government-manip- 
ulated choice, about whether or not they should consume a lawful 
product— then there is serious concern the type of standardless del- 
egation here will lead to unconstitutional behavior at the local 
level. 

Senator Simon. If you could conclude your remarks, please. 
Mr. Neuborne. Til sum up, thank you. Senator. 
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The unconstitutional type of behavior that we can anticipate at 
the local level is illustrated by the bills that are pending in the 
House that are ostensibly aimed at protecting children by eliminat- 
ing imagery and color from cigarette advertising, but that in fact 
are so ovei broad that they would wipe out the effective advertising 
of the product to adults as well. It is the same dilemma, the same 
problem that Congress faced in the dial-a-pom legislation— the 
temptation to go too far is very difficult to resist, and if that temp- 
tation is given to 6,000 local officials, there is no question that this 
bill is an invitation to widespread censorship. 

Thank you. 

Senator Simon. Thank you. 

[The prepared statement of Mr. Neuborne follows:] 
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Testimony on S. 1883 ot Burt Neuoorne 
Professor ot Law, New York University 
on Behaie of the Freedom to Advertise Coalition 

Mr. Chairman and members ot the Committee: 

Thank you for this opportunity to appear before you. My 
name is Burt Neuborne. I am a Professor ot Law at New York 
University. For much of my career, I have been a practicing 
lawyer concerned with the protection of the values of free speech 
and individual autonomy codified in the First Amendment. I 
appear this afternoon on behalf of the Freedom to Advertise 
Coalition to express the Coalition's concern that the provision 
of S.^ 1883 authorizing ?ome 6,700 uiits of local government to 
make independent, overlapping and almost certainly conflicting 
judgments concerning the appropriate format and content of 
tobacco advertising poses a serious threat to a coherent and 
effective national comr jnications policy regarding the 
advertising of tobacco products. 

The Freedom to Advertise Coalition was formed in 1987 to 
protect the First Amendment rights of consumers and advertisers 
to a free flow of truthful and non-deceptive information 
concerning the merits of all lawful products. The Coalition's 
members include the American Advertising Federation, the American 
Association of Advertising Agencies, the Association of National 
Advertisers, the Magazine Publishers Association, the Outdoor 
Ad/ertising Association of America, and the ^oint of Purchase 
Advertising Institute. 

Tom Bogga testified on behalf of the Coalition on February 
20 at the first hearing on this bill. He requested permission. 
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which was gratiously granted, for the Coalition to submit further 
written analysis. My written testiniony constitutes that 

analysis. « 

Although the provisions of S. 1883 apply solely to the 
advertising of tobacco products, the invitation to a, 
Balkanization of the nation's information markets poses a clear 
and present danger to the very concept of a n^lional free market 
in consumer information. 

At best, the delegation of regulatory power to local 
entities contained in S. 1883 will Balkanize the speech process 
by subjecting it to a patchwork of local regulations; encumber 
the effective delivery of the consumer warnings currently 
* undated by national policy; and impose enormous and unnecessary 
costs on the communications industry and the consumer. At worst, 
contrary to the presumed intentions of the bill's sponsors, the 
delegation of uncontrolled regulatory power to local authorities 
will result in a de facto ban on tobacco advertising because 
local zealots, anconstrained by the necessity of assemb' ng broad 
political support, will use the power granted by the 3tat-:e to 
wage guerrilla war on tobacco advertising. No system of r.ighiy 
controversial speech directed to a nationwide mass audience could 
Withstand an invitation to 6,700 localities to impose a crazy- 
quilt of overlapping and conflicting regulations. Indeed, the 
Coalition believes that many supporters of S. 1883 see it as the 
Tro:jan Horse by which tobacco advertising may ultimately be 
banned. Having oeen unable to marshal 1 the political or legal 
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support necessary to achieve censorship directly^ so&e supporters 
of S. 1883 hope to use its local delegation provisions to achieve 
de facto censorship by indirection. 

With the Cocaaittee's permission, I will divide ay reaaJThs 
into three areas. First, I will briefly reiterate the 
Coalition's longstanding views concerning the appropriate role of 
Congress in regulating the advertising process. The Coalition 
does not believe that serio'.c disagreement exists between the 
bill's sponsors and the advertising coiaaunity on this point. 
Second, I will discuss the wording of certain aspects of Sec. 
955 of S. 1883 that increase the likelihood of its abusive - and 
unconstitutional - use as a censorship device at the local 
level. Finally, I will argue that even without the objectionable 
language, the bill's central premise is flawed in that the 
effective and efficient pursuit of a national communications 
policy in areas of controversial speech calls for uniform» 
national regulationsr and not a patchwork of local speech 
controls. 

I . The Appropriate Role of Governaent 
in the Regulation of tne Advertising 
Process 

The bedrock of our political and economic system is 
autonomous f individual choice. 

Our system of political democracy is premised upon the 
belief that individual citizens are capable of rational and 
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autoaiomous choice concerning the governance '^c society. In order 
to exercise such a rational and informed choice* citizens raust be 
guaranteed an unhampered flow of relevant information. When 
government regulates the flow of information relevant to the 
making of an informed political choice, we recognize that the 
resulting choice is not truly free because it was influenced by a 
governraentally-skewed flow of information. Not surpr isingly # 
therefore, the Supreme Court has jealously guarded the First 
Amendment rights to disseminate and to receive information needed 
to make informed and autonomous political choices.. Eg. Texas v. 
Johnson , 109 S.Ct. 2533 (1989) {flag burning protected political 
speech); Lamont v. Postmaster General * 381 U.S. 301 (1965) 
(invalidating Congressional statute interfering with receipt of 
political propaganda from abroad). 

Our economic system of consumer sovereignty is similarly 
premised on a commitment to rational and autonomous choices by 
individual consumers concerning the governance of their economic 
lives. As with political democracy, consumer sovereignty depends 
upon a free flow of relevant information to the ul imate 
decision-maker, assuring the consumer the ability make 
independent choices between and among lawful products. When 
government seeks to control the flow of information to the 
consumer m order ':o .nfiuence his or her ultimate choice, the 
integrity of our system is threatened. Instead of a free and 
autonomous choice betveen and among lawful products/ a consumer 
sub:ected to a government-controlled mfotnat^on flow is 



4 




1 o ^ 



121 



- 5 



manipulated into a government-preferred choice. Not 
surprisingly, as with political speech, the Supreme Court has 
granted First Amendment protection to the free flow of 
information to consumers relevant to the making of informed 
consumer choice. E^., Virginia Pharmacy Bd. v. Virginia Consumer 
Council , 425 U.S. 748 (1976); Linmark Associates, Inc. v. 
Willinqboro , 431 U.S. 85 (1977); Carey v. Population Services, 
Infl. , 431 U.S.. 678 ( 1977);, Bates v. State Bar of Arizona , 433 
rj.S. 350 (1977); Central Hudson Gas & Electric Co. v. Public Svc. 
Comm* n 447 U.S.. 557 ( 1980); In re RMJ , 455 U.S. 191 (1982); 
Bolger v. Youngs Drug Prod. Corp. , 463 U.S. 60 (1983); Zauderer 
V. Disciplinary Counsel 471 U.S. 626 (1985); Shapero v. Kentucky 
Bar Ass'n , 108 S.Ct. 1916 (1988). 

Posadas de Puerto Rico Associ-tes v. Tourism Co. , 478 U.S. 
328 (1986) is occasionally cited erroneously for the proposition 
that the Supreme Court has given Congress the green light to use 
control over advertising as a covert method of regulating 
consumer behavior. Thus, the argument goes, under Posadas, 
government may attempt to dampen demand for a lawful product by 
censoring the flow of truthful information about it. However, 
despite Chief Justice Rehnquist's unfortunate dictum, Posadas was 
not an attempt to deprive consumers of information about a lawful 
product. 

Posadas involved an attempt by local authorities to 
regulate advertising of casino gambling to the native population 
of Puerto Rico. As originally conceived, the regulation was an 
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attempt to bar natives of the Island from receiving any 
information about casino gambling, despite its lawful status. 
Thus, under the original restrictions, casino advertising could 
not appear in the local Spanish language press because natives 
might read it. The highest court of Puerto Rico declared the 
original version unconstitutional. In its placer it substituted 
a ban on advertisements "aimed" at the native population.. Thus/ 
under the modified regulation, advertisement of casino gambling 
in the local Spanish language press was lawful, as long as it was 
not "aimed" at the native population. It was the modified 
version of the regulation that was upheld by the Supreme Court in 
Posadas . 

While serious doubt exists about the propriety of the 
Court's holding that natives of Puerto Rico are especially 
vulnerable, there is nothing revolutionary in the holding of 
Posadas that government may regule'^-e the flow of advertising to a 
particularly vulnerable group. Of course/ the use of racial or 
sexual stereotyping in determining group vulnerability would be 
highly offensive and would violate the Equal Protection Clause. 
Moreover, as the courts of Puerto Rico held m Posadas / even when 
a truly vulnerable group - Like children - is at issue. Congress 
may not protect children by denying the rest of population access 
to constitutionally protected information. Sable Communication s 
Co. V. FCC , 109 S.Ct. 2829 (1989); Bolger v. Youngs Drug Prod. 
Corp. , 463 U.S. 60 ( 1983) . 
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Similarly, SUNY v« Fox , 109 S.Ct. 3028 (1989) has been 
cited erroneously for the proposition that little or no 
constitutional restrictions apply to the choice of means used to 
regulate commercial speech. However, while the Court in SUNY 
rejected a mechanical application ot the '^least drastic means" 
test m commercial speech settings, the Court reiterated the 
requirement that co. nercial speech regulations be "narrowly 
tailored". Moreover, it is important to note that the 
restriction at issue in SONY involved a ban on all commercial 
activity, including the sale ot tupperware, not purely the speech 
about such sale. In addition, those who cite SUNY often omit the 
fact that the court did not uphold the regulation at issue. It 
only sent the case back to lower courts for further 
consideration . 

While the First Amendment standards governing political and 
commercial speet n differ, commercial speech enjoys significant 
First Amendment protection. The Freedom to Advertise Coalition 
believes that Congress should never regulate advertising m an 
effort to manipulate the ultimate consumer choice. Rather, 
Congress' regulatory role should be focussed on assuring that 
consumers receive the raw material necessary to the making of an 
informed and autonomous choice between and among lawful products. 

It IS against the background of the constitutionally 
protected nature of commercial speech that the provisions of S. 
1883 inviting local regulation of tobacco advertising must be 
assessed. As currently conceived, the Coalition believes that 
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the bill is a clear invitation to unconstitutional local 



censorship* 



II. The Invitations to 

Onconst i tutional Local Regulation 

Present m the Current WeraiSn" ot S. 1883 



The most obvious invitation to unconstitutional local 
regulation present in the bill is its standardless delegation to 
6/700 local governmental entitites of the power to enact 
"additional restrictions on the advertising... of tobacco 
products to persons under the age of 18". Given the highly 
charged emotional climate surrounding tobacco advertising, it is 
a virtual certainty that local groups will attempt to use the 
power to protect children as a lever to eliminate effective 
advertising of tobacco products to adults. 

We have already witnessed two recent examples of similar 
attempts to parlay legitimate concern over the welfare of 
children into a device to censor controversial speech flowing to 
adults. In Sable Communications Co. v. FCC , 109 S.Ct. 2829 
(1989), Congress was legitimately concerned over the effect of 
sexually explicit telephone messages on children. However, 
instead of focussing on the narrow issue of protecting children, 
Congress allowed itself to be stampeded into an ill-considered 
ban on all "offensive** telephone messages, even those that were 
constitutionally protected for adults. The result was a 
predictable invalidation of the entire regulatory structure by a 
unanimous Supreme Court. Similarly, in Bolqer v. Youngs Drug 
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Prod. Corp. , 463 U.S. 60 (1983), Congress was concerned over the 
imp ct of contraceptive advertising on children. Once again, 
however* Congress permitted a legitimate concern with children to 
be used as a justification for a flat ban on the mailing of 
unsolicited contraceptive advertisements to the home. Once 
again, the Court unanimously invalidated the statute, noting that 
'•the level of discourse... simply cannot be limited to that which 
would be suitable for a sandbox". See also Butler v. Michigan , 
353 U.S. 380 (1957). 

One need not look far for the analogous attempt to use 
concern for children as a thinly veiled device to achieve 
widespread censorship of tobacco advertising directed to the 
adult population. Reps. Synar and Luken have sponsored bills in 
the House that would ban ail images and colors from tobacco 
advertising in an ostensible attempt to protect cnildren. 
Despite the fact that the Supreme Court has explicitly ruled that 
images and colors cannot be banned from lawyer advertising and 
that such advertising cannot be placed in a verbal strait^acket 
f Zauderer v. Disciplinary Counsel , 471 U.S. 626 (1985) and In re 
RHJ, 455 U.S. 191 (1982)), Reps. Synar and Luken have sought to 
use concern for children as a wedge for widespread censorship of 
imagery and color directed to adults. While i.hey have been 
unable to marshall the necessary political or legal support for 
their bills at the national level, the delegation to local 
authority contained in s. 1883 constitutes an open invitation to 
local zealots to cloak attempts at widespread censorship of the 
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adult population in the rhetoric ot concern for children. As 
currently phrased, nothing in S. 1883 would prevent zealots 
intent on censoring the advertisement ot tobacco to adults from 
using ostensible concern for children as a springboard to full- 
blown censorship. 

The fact IS that the Federal Trade Commission is fully 
empowered to move against any tobacco advertisement that 
intentionally targets children. Chairman Steiger has expressed 
her concern over advertisements that target an illegal market and 
has expressed her intentions to regulate any such activity. 
Thus, the unconstrained delegation to local authorities contained 
in S. 1883 is unnecessary, as well as an i.nvitation to years of 
socially unproductive and enormously expensive litigation. 

The second invitation to unconstitutional local regulation 
contained in S. 1883 is the authorization of "additional 
restrictions on . . . the placement or location of advertising for 
tobacco products that is [sic] displayed solely within the 
(local] geographical area...." Once again, given the emotionally 
charged atmosphere surrounding tobacco advertising, the 
delegation, as currently worded, is an open invitation to 
unconstitutional censorship. 

First, It contains no meaningful description of the nature 
of the "additional r*>^trictions" that are authorized. The bill's 
ambiguity renders it a virtual certainty that local authorities 
will attempt substantive regulation of the content of tobacco 
advertising. The bill's ambiguity virtually invites local 
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authorities to attempt to "protect" axlegedly vulnerable segments 
of the population against advertising that "targets" them as 
prospective consumers. However, well-meaning attempts to single 
out segments of the population for special protection against 
lawful advertising are based upon stereotypical notions of group 
vulnerability and incompetence that havr plagued attempts to 
achieve true equality for both women and people of color in the 
United States. Too often, a paternalistic concern for a so- 
called vulnerable group has been the mechanism for subordination 
and suppression. Men "protected" women out of the right tc vote, 
the right to practice law and the right to economic equality. 
The very same paternalism that seeks tO shield women from tobacco 
advertising is currently being used to bar them from desirable 
30bs in industry. Whites "protected" people of color out of 
equal educational opportunities and their very existence as free 
men and women. A well-meaning bill that invites local officials 
to ''protect" women and people of color from tobacco advertising 
because they are deemed more vulnerable - and less competent - 
than white males merely resurrects the canard of group stereo'-ype 
that remains our single greatest obstacle to true equality. 

Second, the bill's definition of so-called "local" 
advertising is incomprehensible. For example, would an 
advertisement m The New York Times qualify as a "local" 
advertisement? Suppose a newspaper or magazine does not have a 
rational circulation. Would its advertising copy be subject to 
the statute? what about an ad m The washingtonian Magazine? 
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Would an ad in the transit system that crosses from the suburbs 
to the center city be covered? The bill's definition of local 



advertising appears to be based on a concept of fixed 
geographical situs. However, much advertising occurs in portable 
form, generally in publiCc- ,ons» or by the use of flyers or 
handouts. It is simply impossible to apply a geographical situs 
rule to such portable forms of advertising. 

Finally, the bill's attempt to draw a meaningful line 
between "national** advertising that would be subject to a uniform 
national rule and "local** advertising that would be subject to an 
ill-defined set of ""additional restrictions'* on "placement or 
location" ignores the reality of the modern information market. 
National products are advertised and marketed pursuant to 
national n^rketir.g strategies. The fact is that separate 
billboards or point-of-purchase displays are not created for each 
locality. Requiring local tailoring of a national campaign to 
take into account the idiosyncratic local regulations that would 
inevitably follow the passage of S. 1883 would make national 
advertising campaigns virtually impossible. The unintended 
effect of the b.»ll would be to place local organs of 
communication at an enormous competitive disadvantage witn their 
national cousins. Given a choice of expending scarce advertising 
funds on a national, uniform format and wasting the funds on 
tailoring the message to burdensome local regulations, 
advertisers will inevitably gravitate to the national media, 
leaving local organs of communication to seek other forms of 
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financial support. In fact, the unintended effect of the bill 
will be to shut off the welcome recent renaissance of local 
newspapers designed to serve an otherwise ignored racial or 
ethnic conununity. 

When one views the almost certain local consequences of the 
bill as currently drafted, it is a First Amendment disaster. 
Even if we ascribe perfect good faith to local regulatory 
efforts, the resulting cacophonous system of speech regulation 
would pose msuperat^le obstacles to any attempt at efficient and 
effective attempts at national communication. 

n I . The Choice Between National and 
Local Regulation of Controversial 
Forms of Communication 

Entirely apart from the pioblems of draftsmanship and the 
degree of First Amendment protection enjoyed by tobacco 
advertising, the statute poseb a fundamental question of national 
communications policy, when speech becomes sufficiently 
controversial to warrant a significant degree of governmental 
regulation, snouid speech regulation be carried out pursuant to a 
.p.iforT., national policy* :>r should the regulation be carried out 
Dv a pdrchwor< of 6, "00 local governmental units? 

In most settings, the First Amendmen.t insulates speech from 
significant governmental regulation. Accordingly, the question 
of whether to regulate at the national or the local level does 
not arise. When, however, as m the case of 'obacco advertising. 
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the speech is controversial and a case for consumer warnings can 
be made, the choice between local and national regulation becomes 
critical for two reasons. First, a national communications 
policy is far more likely to result in the efficient and 
effective transmission of the regulatory warning message. 
Second, a national policy is necessary to protect the 
controversial speech from strangulation at the hands of thousand?; 
of hostile local regulators. 

The most dramatic example of the importance of the choice 
between national and local regulatory policy in the First 
Amendment area is the sad history of the nation's struggle to 
draw unregistered voters into the democratic process, for years, 
a patchwork of local regulations governing vote: registration has 
made it impossible to moun^ an efficient nationwide drive to deal 
with the failure of millions of Ame-icans to vote. The lack of 
uniform rules makes it impossible to craft a uniform national 
message that would effectively reach the target population. 
Moreover, the sad f^wt is that the power of local regulators made 
it possible for the unscrupulous to make rules designed to 
prevent people from registering. The drastic expedient of the 
Voting Rights Act, with its serious implications for federalism, 
was precipitated by the unfortunate decision to leave voter 
registration to local, rather than national, regulatory policy. 

Similarly^ the area of libelous speech directed at public 
figures was initially left to loca' regulatio.i through the 
mechanism of traditional tort law. However, the lack of uniform 
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national standards rendered it increasingly difficult for 
political speakers to reach a national free market in ideas. 
Moreover, as the facts of New York Times v. Sullivan , 376 U.S. 
254 (1964) demonstrate, local officials with local regulatory 
power over controversial speech will inevitably abuse that power 
in an effoit to censor unpopular speech. Thus, while the 
conscitutionaiization of the law of libel may be viewed m many 
ways, at botton it was a sh.ft from local to national regulatory 
control in an area of controversial speech. See also ^'armer 'a 
Union V. WDAY, Inc. , ^60 U.S. 525 (1959) (pre-empting libel 
actions against broadcasters). 

Yet a third ex£>mple of the recognition of a need for a 
national regulatory policy in areas of controversial speech was 
the Supreme Cc rt's decision in Pennsylva nia v. Nelson, 350 U.S. 
497 (1956), that the Smith Act withdrew from the States the power 
to prosecute citizens for sedition against the United States. 
The obvious danger to vigorous expression posed by the prospect 
of a patchwork of local sedition laws underlay the Supreme 
Court's reasoning in Nelson and should inform Congress' jadgment 
as to the wisdom of S. 1883. 

Finally, the contemporary issue of regulation of the mass 
media demonstrates the importance of uniform national policies .n 
t.he area of controversial communications. Where local regulat .on 
.s likely to inhibit cortroversiai forms ot speech, the Court and 
Congress nave recognized the need for a national regulatory 
policy. Tor example, ir Caoi tal Ci t les , Inc^ v. Cris o, 467 U.S. 
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691 (1984), the Court declined to ptrait Oklahooa to bar local 
cable broadcasters froa re-transaittmg interstate alcohol 
advertising because of a recognition that a national 
ccnsaunications policy was necessary in the area. Siailarly, in 
City of Ne w york v. FCC , 4o6 CJ.S. 57 (19S8) the Court 
unanimously upheld the exclusive right of the FCC to set 
tecnp.ical standards for the cable industry, recognizing that a 
patchwork of local regulations would inhibit the speech process. 

If additional regulation of tobacco advertising is 
warranted, which we believe u is not, the repeated lessor, of our 
regulatory experience is that regulation of controversial speech 
should be national in scope and unifora m practice. In fact, 
our 20 year history of national regulation of tobacco advertising 
has been a success. Measured by consuaer awareness of the health 
hazards associated with sacking, adherence to a uniforn, national 
set of consumer warnings ha- resulted xn an unprecedented level 
of national awareness of the issue. Measured by consumer 
reaction, the percentage of Aaericans who scoke has declined 
draraat really. 

The fact that the current regulatory system is working ana 
working well nas made u difficult for proponents of censorship 
to aarsnall Congressional support for additional forays into 
paternalism. :f Congress is unpersuaded that additional 
censorship vould be warranted and constitutional, it is an 
abdication of First Aaendaent responsibility to abandon a 
national, uniforc cocaaunicat ions policy that is working m favor 
of a standa-d^ess delegation of regulatory power over 
controversial speech to thousands of local governnental units 
that are certain to enact overlapping, burdensoae and 
inconsistent regulations. In fact, S. 1883 is not aimed at 
achieving an efficient regulation at allj it is really a 
sophisticated attempt at achieving through local censorship what 
opponents of tobacco have been linable to achieve at the national 
level - the banning of tobacco advertising. 
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Senator Simon. Professor Blasi. 
Mr. Blasl Thank you. 

If I had been told that I was to debate the meaning of the First 
Amendment on any other issue in a panel in which three people 
oppose my point of view and in which two of them are the two best 
First Amendment lawyers in the country, and one of them is the 
best and foremost intelligent nonlawyer student of the First 
Amendment, J would have cried "Foul" and had no part of it. 

But I have one big advantage on this issue— they may have all 
the brain power, but Tve got all the law. 

I think there can simply be no doubt in light of the recent U.S. 
Supreme Court decisions, particularly the Posadas case, but also 
the Fox case, that if Congress chose, it could prohibit cigarette ad- 
vertising nationwide. 

But that is not the issue before us today. The issue before us 
today is whether the repeal of the preemption could be challenged 
as unconstitutional or, alternatively, ought as a matter of sound 
public policy not to be engaged in because it will result in States 
passing unconstit ional restrictions on cigarettes. That is even an 
easier issue. A s..iiple repeal of the congressional law cannot itself 
violate the Constitution. 

I have detailed my reasons for that conclusion in my prepared 
remarks, and I won't go into them, but I doubt that any constitu- 
tional scholar would contest that point. 

So the issue really becomes, as Professor Neuborne's testimony 
suggests, should Congress not repeal the preemption because it 
fears that if States are given this freedom to regulate advertising, 
they will pass laws that are unconstitutional. 

I think in light of the Posadas case and the Fox case and the 
clear trend in the U.S. Supreme Court's decisions relating to com- 
mercial speech that it is hard to imagine that any State would pass 
a law that the U.S. Supreme Court would strike down. 

But even that is not the issue before us today. Even if we could 
be confident that some States or some localities wouM pass some 
laws that vidate the First Amendment if given the fn^om from 
the repeal, it ordinarily would not be Congress' policy *x) deal with 
the situation by taking away State authority altogether. 

Look, for example, at attorney advertising. That if, an area in 
which the U.S. Supreme Court on several occasions has indeed 
struck down restrictions on advertising. The law there is much 
more favorable to the advertiser s position than it is with regard to 
products like cigarettes or gambling or alcohol. Ev^n there. Con- 
gress does not deal with the problem by rushing in and preempting 
all State authority to regulate. Congress stays its hand, allows the 
situation to be handled at the State level. State laws are passed, 
they are litigated, some are struck down, some are upheld. States 
retailor their prohibitions of advertising in light of the litigation. 
That is the normal way we handle these kinds of problems. 

So to say that Congress should continue to prohibit State regula- 
tion or local regulation because some State regulations might vio- 
late the Constitution would be an abnormal response to this prob- 
lem and one not warranted. And once again let me emphasize that 
I think it is most unlikely, given the U.S. Supreme Court prece- 
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dents, that any State law that would be passed on the subject 
would indeed be unconstitutional. 

I would be happy to answer questions. 

Senator Simon. Thank you. 

[The prepared statement of Mr. Blasi follows:] 
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Posadas and the 
Prohibition of Cigarette 
Advertising 



In a latter to Kirk B. JohnBon, Qtnenl Couru«l» 
American Medical Asiodation* of l/Urch 18, 1986, 
we stated our opimon tba*^ Confttu could prohibit 
all promotional dgmtte advertising. Such a lagia- 
lative ban woold no t contravene the limited first 
amendment protection recognized for commercial ad- 
vertising by the Supreme Court in C0ntral BwUon 
Gcs & BUetric Corp. v. PubUc Service ComnCn df 
New York, 447 667 (1980)» and its progeny. 
We have reexamined onr condudona in lig^t of the 
Supreme Court** recent decision in Potadat de Puerto 
Rico AttodaUs v. Touritm Co, of Puerto Rico, 478 
US. ^ 106 S.Ct 2568, decided on July 1» 1986. 
Poeadat expUdtly confirms our prior conclusions that 
the first amendment does not confer a constitutional 
n^t to advertise such an intrinsically and gravely 
hfrmiul product 

Legislative regulation of products or activities 
deemed harmftil« such as cigarettes* alcoholic 
beverages, and prostitution* has varied from 
outn^t prohibition on the one hand ... to 
legalixation of the product or activity with 
restrictions on stimulation of its demand on 
the other hand lb rule out the Utter, 



intermediate kind of retponae would require 
more than we find in the First Amendment 
106 &Ct at 2979^. 

On its face, this language makes plain that the 
Supreme Court would metaln a congressionil ban on 
all promotional cigarette •dtertisinf . 

Not suiptiiingly, the tobaooo indnstiy and its 
allies eeek to niinimiwt the importasoe of Po^adoi. 
Most typically, Po$ada9 k dlsceroted as **<nEiIy" a 5- 
4 dediion* u thon^ in aome njatariout way a dose 
division deprives Supreme Coart opiniona cf their 
authoritative character. In fiKt, hovmer, Pceada* is 
not 5-4 but 6^ on the cradal ^[oeatko here, namely, 
whether the first amendina&t proIdUta legiclative oon- 
trol of the advertising of gnve^ harmful products. 
The five* Justice 'mijoritr categerieally affirms the 
existence of comprehensive lifiilative power. And 
ndther of the two dissenting cpiakoa in Po$adai ex- 
presses a contrary view. vUStSoe Biennan's dissent 
insists that the facts of Pctada$ raised no issue in- 
volving advertising of hannfbl'prodoets* and it care- 
ftilly and dearly rseerves JndgmeDt eo that iftne. 106 
S.Ct at 2985-86 n.6. JoatloeSteTenire dissent focuses 
xipon special discrimination and prior restraint issues 
raised by the facts of Poeadat that have no relevance 
to a ban on cigarette advertising. Justice Stevens 
espressly dedines to address the qusstion whether 
Congress can prohibit the advertising of any product 
the use or manufacture of which it could prohibit 
Id, at 2986. 

Wo emphasizd that Poiodae manifested a 5-0 
msjority in the Court on the existence of legislative 
power tc prohibit advertising of harmful products. 
Hiis ahoidd scarcely be surprising. In all the 



vtriouB opinions written by the Supreme Court 
Justices on eosunerdal advertiiing iince 1076» there 
ia no direct support for the proposition that the 
first amendment entitles a manufacturer or producer 
to adrartije harmful products. And cigarettes are 
a uniquely harmful product When uted nonnally 
and as intended, cigarettes are intrinsically harm* 
ful and highly addictive. Cigarette fmnlring causes 
grievous harm and results in much pain and sufiCer* 
ing for smokers and their fiunilies. Is fact, smok- 
ing is a lethal activity: *tC]igarettes, alone, an- 
nually kill more Americans than do all the following 
together heroin, cocaine, alcohol, fire, automobiles, 
homicide, suicide, and AIDS." K. Warner, SelUng 
Smoke: Cigarette AdvertUin^ and Public HeaUh, 
p. 98 (American Public Health Asa' J. Oct 1986), The 
Constitution of the -United States does not eonfor a 
license on the tobacco industry to advertise sxich a 
product 

I 

Posadae*$ significance is best understood against 
the background of our March 18th opinion letter. 
Our letter ran 17 single-q;>aced pages, and it has 
been printed as 7^ First AmendrMnt and Cigarette 
AdverUHnff, 256 JAMA 602 (1986). Here it is feasiblo 
only to advert briefly to that letter. After summariz- 
ing some of the overwhelming medical evidence that 
dgtrette smoking is gravely harmful, id, at 602^03. 
we analyzed the constitutional issues. We obsezved 
that a congressional prohibition of all promotional 
giveaways of cigarettes and cigarette coupons raises 
no first amendment issue whatever and is unquestion- 
ably valid. Id. at 503. We then traced the develop- 
ment of the limited constitutional protection for com* 
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merdal advert! ting first recogidzed by the Supreme 
Court in 1976 through that Court's important deci- 
sion in 1980 m CmUral Hudewi, $upm. Ceniral 
HwUon set ^rth the oonsdtotlonal standard for as- 
sessing th^ validity of legislative prohibitions on com- 
mercial lirertislng. After once fgaln recognizing the 
*'commo& MOM distinction" between w^^srcial ad- 
vertising uid other fonas of speech, 447 U.a at 662, 
the Supre ne Court articulated a four-pronged test 

At thd outset, we mutt determine whether 
the <apres8ion is protected by the Hrst 
Amei dment For eommerdal speech to cume 
within that provision, [1] it. . . must concern 
lawful activity and not be t^f«i<t«Hing Next, 
we ask [2] whether the asserted goveramen. ^ 
tal interest is.«nibstantiaL If both inquiries oo 
yield positive answers, we must determine ^ 
[3] whether the regulation directly advances 
the governmental interest aaeerted, and [4] 
whether it is not more extensive than is neces- 
sary to serve that interest 447 V£, at 666. 

Since Central Hudeont the Court has consistently ad- 
hered to this standarl See generally, 256 JAMA at 
604-607 (tracing doctrinal development). 

Following our analysis of the relevant constitu- 
tional prindplee, we readied two 9pe<i&c conclusions. 
Each conclusion ind^>eiidently eetablishes legislative 
authority to ban dgaiette advertising. 

1. Deceptive and Miilssdfng Advertising. From 
the beginning, the Supreme Court's oonmierdal 
advertising decisions have acknowledged that 
"much commercial Q>eech is not provably false, 
or even wholly false, but only deceptive or mis- 
leading. We foresee no obstacle to a State's 
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doling «£E*ctivftly with thifi problem." Virginia. 
Statt Board <J fKarmaqf v. Virginia Cttteeru 
Contumm' Cowicut Inc., 426 VJQ, 748» 771 
(1976). CifftTtttM art an intriniicaUy htm* 
ful product, and CongrMt could reuonAbly con- 
clude that tha aflbct of tiia ooxaat image* 
oriented advartiaiiif Sa ^^aoepttre and tnialaad* 
isg. Not otjfy doaa tUa adnrtialng £^11 ade- 
quately to inform aagmanta of the oociaty* ptf^ 
tkularlj young poopUi of tba gravely harmftU 
and enonxiOQa^ addietira nature of amoldng, it 
conceals or Tninitnltea tfaaaa ftcts by aaaodat- 
ing smoking with traditionally young, healthy, 
athletic and virile.actiTitlaa and by portraying 
it as ^^IJy •Voluntary * In otrr view Congress 
has ample basia for a condUBion that dgarefte 
advertising is deceptive and misleading. 26G 
JAMA at 605-607. 

2. Substantial Governmental Purpose. Even 
were it assumed that dg&rette advertising i£ 
not deceptive in effect, a congressional ban 
on cigarette advertinng would be valid bo* 
cause it would directly advance a suhstanti&l 
governmental -interest C#Nirai Hvdion ez* 
pUdtly recognized that discouraging product 
use could constitute a subatantlal govammen* 
tal interest, and it is beyond any rational dis- 
pute that reducing rmolrirtg is a substantial 
governmental purpose. 266 JAUA at 507*609. 

Po$ada$ reafiSrms CoUml HiM^son. Po$adat arose 
out of Puerto Rico's effort to attract tourists by legaliz- 
ing casino gambling. At issue was the validity of 
a statutory prohibition that» as applied, prohibited 
casino advertising directed to local residents that in- 



vited them to engage in the now lagalixed casino gam* 
bling. Th^ Puerto Rico courts had int«rpr«ted the 
sUtutory ban to apply only to advvrtiaaraenta the 
local polOldiy madia addressed to inviting tba red* 
d«At8 of l^latto Rico to vid t the caainos,** but not to ad* 
vertia«n inta Addressed to touriata . . . [that] may in* 
ddastaIl}'readithahandBofax«aidaat*' 106 &Ct at 
2973-74 Am so construed, the Puerto Rico courts 
rcfjectad a constitutional attack on the statute. 

In an opinion written by Justice Behnquist, the 
Supreme Court affirmed. At the outset the Court 
acknowledg<^d that no claim was made that the ad- 
vertising waa false or do^tiva. 106 S.Ct at 2976. 
Accordingly, the Court proceeded to examine the 
statute under the nmaining , three prongs of the 
Ccniral Hudson test /d.. Firrt; the Court.conduded 
that the legislature had a substantial interest in 
reducing the demand for casino gambling * m^'"g its 
residents in order to svoid such evils aa *the iTion&ase 
in local crime, the fostering of p rostit ut ion, . . . and 
the infiltration of organized cdme." 106 8.Ct at 
2977. Next, the Court coTicluded the legislature 
could reasonably have oonduded that the Puerto Rico 
prohibition directly advanced this goal« becauae any 
locally directed advertisements would have increased 
the demand among local residents ibr casino gam- 
bling. Id 

Finally, the Court conduded that the legUlature 
could reasonably have believed that no lees intrusive 
means would effectuate ita goal Hie Court Mpressly 
rejected the argument that the legislature must it- 
self seek to dissuade local residenta firom gambling 
y q promulgating speech designed to discoursge gam- 
I I J) bling. Rather, that matter waa ^ip to the legis- 



lature to decide." 106 S.Ct. at 2978. The Icgitla- 
ture could reasonably determine that ita own coun- 
tcrepeech would be ineffective becauao local reaidents 
were **already aware of the riaka of caiino gainblicg, 
yet would neverthelees be induced by wide^>read ad- 
vernaing to engage in luch potentially harmful con* 
duct" Id. In itupport of thia statement the Court dted 
dociaiona tuitaininf bana on dgazette and liquor ad- 
vertising. In the doting paragraphs of ita opinion, the 
Court rejected the general argimient that tnzthiul ad- 
vertising of lawful activity could never be reatricted, 
a£ well as a specific vagueness challenge to the Puerto 
Ric&n statute. Id. at 2979-60. 

The next two sections of thb letter will 
dcmonstrato that even a casual examination of the 
Posadas opinion shotTs that it is a devastating aetbsck 
for the tobacco industry's campaign to establish con- 
stitutional protection for dgarette advertising.' 

n. 

When Potadas was before the Supreme Court, 
numerous amici urged the Court to declare that 
"truthful" advertising of lawfiil activity could never 
be prohibited to diacourage conduct that itself was not 
prohibited. Some amid limply refused to acknowledge 
the fact that Centred Hudion had r^^ected this predse 
contention, while others aou^t to persuade the Court 
to reverse its earlier holding. Indeed* prior to 
Posadas the tobacco industry had repeatedly aought 
to associate itself with *lawful-to*sell, lawfol-to- 
advertise" themes in its public attacks on commercial 
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advertising restrictions.* This position was taken in 
the June 9, 1986 memorandum prepared by the law 
firm of Covington and Burling. The very first page 
of this mamorandum asserted that the *Wic flaw" 
in prohibiting dgarette advtitising is that it *Vould 
suppress truthftiJ speech concerning lawful s>roducts 
baaed aolely on the paternalistic fear that consumers 
might not uae the information in ways thought wise 
by the proponents." Not only is auch an maaertion 
plainly inconsistent with Central Hudson, it assumes 
without any baais tliat the idea of truthful advertis- 
ing, which the Supreme Court has invoked only in the 
context of relatively atraightfbrw&rd price and product 
information, applies to the tobacco Industr/a image - 
oriented advertising of an intrindcally and gravely 
harmful product Moreover, in prindple, this argu- 
ment requires more, not lesa, *^temalism," because 
it insists that to achieve valid public goals the most 
intrusive legislative action mult be taken: the product 
itself must bo stq)pressed. 

In Posadas the Court r^J^cted the industzys 
proposition once again. Indeed, the Court did so in 



* See RL W'^nur, StUing SmokSt supra, at pp^ 88-89: 

Tho notion that tobacco advertising ihould b« 
legal because tobacco products are legsl products 
is the fUndasMntal rallying cry of ban opponents. 
Its apparent appeal is diminished, bowtver, when 
one oonsidars the naton of the legality of tobacx 
producta. First, use of tobaooo products is not 
univtrsaUy legal. Sale to diOdren is iUegil in over 
three . quarters of the states (wHh minimum pui^ 
<hss% afss varying) — 
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the stzongMt terau: 

In our view, z^ptHMox DMi th« argument 
UdkwtidA. At noted in t^^ preceding 
p«rtfraph, it it pttdMtHj h$ctm$« th» foretn* 
mtnt could enactod a wkolanU prohibi- 
tion of tha usdariyisg oondoet that it it 
pannittibla for th6 gofanimaiit to take tht 
lets iAtraarra ttep of allowinf tha conduct, 
but radudng tho demand throng restrlo- 



Second, the Ug«Ut<r of tobtooo produeU ttenx 
fnm historical acddant and delibertte drotaTen- 
tioo of the nation's letal and tegulatoir appar&tus 
intended to deal with fas:kardoni gnhtfenret Tho 
historical scciiient is that tbbaooo use diffused 
nrideljr before tHe haxardi of tbbaooo wars %rell un> 
dezstood. . pFVohlbltion] today would be wholly 
impractical, at It would make criminals out of 
moxv thsn SO TDfiHon law - abiding dtbens who are ^ 
phjeiolocically and pcrchologlcaUy dq>endent oo ' 
their tobacco prodacU. * '-••'^^^ 

Tbbaeeo prododt are legal today aolely because 
they baTe been q^edfical^ exempted, if leglila; . , 
tioD or administratiTe d a drion . trim the regulatory' 
authority of numerout Cedaral afandet tnendtted . 
to protect the public ikmn hntardoas prodncta. In 
seTortl tottanree, iederal law deariy would require 
the banning of tobacco product talea were it not for 
the explicit cumption of these products. For ex> 
ample, federal Uflilation tpedfbilly predndet the 
Consumer Products 8a£tty Commieaion from con- 
sidering the safety of dgerettee, daeplte the fact 
that cigarettes are reepoadble for more deaths than 
the combinatloo of all of the other products that 
have come under the CommLuioo't purriew. ... 4 
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tiont on advartiaing. ... It would . . .aurely be 
a atranga conttiiutional doctrtna wphkh ivould 
eooceda to tha lagitlataza tba aothoritT to 
•totalJty ban a pcatet ar aedvityi but dany 
to tiM Itgitlatara tha auiherlty to fiorbid tha 
ttifflulttifln of damand Uac tha product or ae- 
tirity tiiroog^ advartiaing OQ bahalf of thoio 
idM wouM proftefkom aodbi inoaaaad demand. 
Legitlativa regulation of products or aciivititt 
daemad haxmftd« audi aa dgazattot, aloohelio 
boraragea, and proititation, has Tariad from 
outri^ prohibition on the one hand... to 
legalixatloo of tha product or activity wiUi 
reatxlctiona on atimulttion of ita demand on 
the other hand....Tb rule out tha latter, 
intermediate kind of retponte would xoquiro 
more than we find in the First Amendment 
106 S.Ct at 2979*60. if)^ 

O 

Tha Posadat Court thus reaffirmed **the *oommon- 
senae* distinction between speech proposing a oom- 
merdal trantaction. whidx occura in an area tmdi* 
tionally tuhJect to government regulation, and other 
varietleaof ipeech.** CenirtUBudtcHt at5e2. 
Ihe firtt ammdment doea not mandate oonetitotional 
protection for eyo^atdiing advertiainif on UUboarda 
and in newipap^^ra and magtainea of audi lawftd hut 
azceadhii^ dangvtjut prodoeta aa fonaor knivaa, or 
ofdroga the uaecfwIilUAL^ been daariminaUsed. The 
Conatitation reflectt commcnaenae raalitiea about the 
political prooett in a democatic aodcty. lha prooett 
of Itfitlation ia on intenaAy practical ona. It in- 
herently requiret traded between health and atfety 
concenu 00 the one hand and autonomy and enforce- 
ment coneemt on th^ ^ther. No constitutional im- 
perative exists that a legislature must do everything 
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or nothing at all. In any </rort to reduc« smoking 
tHcro it much to oosunand a diciaion to prohibit adver- 
tiainc rather than to prohibit mannfactnrinf or w. 
CiffaretUa art hi|^ acUictira, and Confraaa ia x>ot 
r«<niir«d to maka criodnali out of qjproodmatalj fB 
miiUcn coxrant amoktn in thia country. Moraov«r, 
our Prohibition «ra aoqsariaiiee taachaa that uaa and 
manufkcturinf pcohibliions ara l^Jcaly to ba inefloo- 
tiva and thay wBl ganarata a Uack market and par- 
vaaTa illapdity, with tha anormous moral uid ao* 
dal coata that aceoaq^any i^odi a datalopmant In 
addition, product proMbitloo ia an intacfatvnoa with 
paraonal freado<n TUtly AOi« intruaiv6 than a ban 
on promotional i»dvartifint* tfnoe in tha latter situa- 
tion thoae desroua of d^arettea will remain free to 
obtain them. Yet, an admtiidng ban would reduce 
demand and eliminate a perraaive and important 
public ml5conoeption--that is, tbi belief that the use of 
a lethal and adtUctive product f^nh^^'^ff A healthy and 
athletic life style. Elimlnatios of this deceptive and 
dangerous imagery, particularly when coi^led with 
positive efforts to discdunge smoking^ is expected to 
yie?d measurable benelits, particularly in curtailing 
smoking among >dung p^le. 

m 

After Potadat, there ia xio basis whatever for 
the claim that the first amendment requires that a 
product must be banned before advertising can b6 
restricted. Not suiprUixigIy» therefore, on July 18, 
198$, scarcely one month sfter iti earlier memoran- 
dum and seventeen days after the Potadas deci- 
sion, Covington and Buriing issued a printed Legal 
Memorandton that omita its earlier *^asic fl^w* open- 
ing, CC k B hitmorondum'*) But this new 

14 
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nvur.orandum aeeiu 'v) intaxpret Po$adca out of cxis* 
tence. ^istinctiona'* are poaitad that hav« no Laais in 
the PoMdos opinion. ITius at the outset wa are told 
that tha advartisinc restrictions in i^oaodos w«ra aus- 
talnad batausa they ware ineAMtival *niiam(rictions 
at iaaoa in that case were so pocoua, ao ladcfaig in ac- 
tual aubatantiva afiact, tiiat tha nuijortty apparently 
considerad it unnecaataty to tmdartaka a aoftrdiing 
inquixy of the intersata piuportadly jaSng tarred or 
of altamativea that may have bean availabla....'* 
(p. 2) They ware Restrictions in nama osiiy.'' (p. 4) But 
nothing in tho Supreme Courfaopinioanautaly sug- 
gests that the restrictions were incSKtiva, or thAt 
they were sustained because tha Court ao believed. 
Posadoi ia also said to be distinguishable because 
casino gambling 'lias It jg bean iUega] in moat of the 
United States and is*sui^|ect to aama, and obviously 
constitutional, restrictions in Puerto Bioo.''(p.2) But 
whatever 'tatus elsewhere, oj&do gambling hss 
been a lawmi activity in Puerto Bieo since 1948, and 
the Supreme Court understood that fact quite dearljr: 
*The particular kind of commarcial q)eech at isiue 
here . . . concerns a lawful activity.* 106 8.Ct at 
2876. C £t B*s other efforts to ^distingdah" Pciadeu 
are equally strained.* 

This len^y dfanminn of one recent effort to 



*Tat C 4e B Ltgal J/cffpmiubim statsc that "one can 
readily underttsnd the m»yffitfi dedaioa in Po9adas to 
tread gingerly in oonjadering a diaUenge to eoooomie de- 
velopmes* leglilstioo scscted by the Coau&ooweahh of 
Puerto Bioo, wMl its Wque cultural aud legal histcn^ (54 
U.8X.W. at 4969 n6) and ita politically delicate relation, 
ahi^ to the United Statet." (p. 2)lhMe*&cts" are nowhere 

( T i I I I t i t i wH i i t i f m Ou / i itt tmkn p ^ tj 
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^^diatincuiib" Pc$ada$ if importaat b«cauM th« ovei^ 
all of the new ftrmUCT <iuite obrioua: ig- 
xior* or discount Po$ada» to tho nuudamn ezUnt 
pottlbU, and try to refocui all att«ntion back on 



mantloaad in tho opinloa oo tha xaarltt. Than U oo ato- 
Uoa whtUtw of tha Coorfa oooom iHth Paarto Sieo'a 
•politically dallcata ralationAfp to tha XJattadStafcia,* and 
unlaM paydManalyaU U to apraad iacto an maeenatooMd 
fl»ld,wadonotaiacaatitft3ithar. TteCoaCafootaoUnf* 
crnioi to ^miqoa coto^ aikl lagal hMocy," appam 
in xafmnoa to a taduiical jurlfdictknal potst: whither 
the Supreme Court muet deter to the Puerto Btoo court* 
on the interpieUtion of tlie Paarto Bieo aCatQta-)V«cM7 
what the Court doea with mpect to atata eooxta on ctate 
law. In ttps» nothing in the Court* a opinion av^porta the 
implidt CTxijxettion in the C & B BMUorandom that the 
fiivt amendment appliet with dlmlTitihftd force in Puerto 
Rico. 

' AttheendoftleZ4^Jtfemoftinduff^,th4 0ppoa^ 
is taken. PotadiM can*t mean what it aaji^.ctiierwlae it 
would go to^ <tr (and of course a reetzlctioo of dgarette 
%i\^vr*i^ would b« valid). For example, Corfaigton and 
Burling axfuee that, taken terioualr. the Courts opinion 
would permit outlawing *adTertiain|f for abortion and abor- 
tion counaeling eerrioee," a« well at *'bannia|: the ad- 
Ttrtleement or display of ooQtraoeptlm.'' Id. at p. 24. 
Ihia auertion is completely mistaken, ^eakhif to this 
exact pomt, and inferring to the Tory adtwtlaing eeaea 
cited in the C & B memorendom, the PoMctos Court 
said* *In (thoee eaaeej. the trndarlying conduct that was 
the auliject of the adrertiafaif reatriction w eonstita- 
tionaDy protActed. . . . (But Puerto BIcol surely could have 
prohibited casino gambling by the residenU of Puerto Rioo 
altogether." 106 S.Ct at 2079. 
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Cenirol Hvdion, Oaca that is accomplished, brush 
aaida any issue of misleading adrertialng, and than 
ooncantrats all attantion on the fina) two proofs of 
Central Eudtm. If suooeaaful, this strategy will par> 
mit a complete ratum to tha pro-?oso<ia« atpimaat 
that a ban on dfarttta advartiainf cannot aatisfy 
Cfntrdl Eui$&% bacausa it would not directly adTftnca 
the legislative goal and it would be unneoeaaarlly 
raatzicthra. Compara July 17. 1986 0 & B L$0<U 
Mmorondum, pp. 12*19, irith ita prior memomndmn 
of June 9, 1996, pp. 14-23. In our March 18, 1986 
opinion letter wa damo^atr&ted in aome detail how a 
ban on advertising; would indeed aatiafy the CtfUral 
Hudson criteria. 256 JXKIA at 507*509. That analysis 
need not be repeated here. Inataad. we wish to em- 
phaaixe the wp^d$l importance of Potada$ tn under* 
cutting the indostr/a purported ^Yelianoe" iq>on the 
last two prongs of CeyUral Eud$(m, 

PirtL PotadoM makes plain that a legislative 
prohibition on dfarette advartiaing is not mmeoes* 
&\rily restrictive, and thus that Confreaa need not 
Tt}y on the supposed adequacy of countarQ>eech to dis- 
cotrage amoldng: 

Appelltnt contends, however, that the 
fiat Amendment requirsa the Puerto Bloo 
Legislature to reduce demand for caaino gam- 
biktf among the reaidents of Puerto Rico not 
by suppreasinf commercial 4)eech that might 
9ncoura(i6 such gambling, but by promulgat- 
icf additional s p eech designed to dUecumge 
it We ni%ct thia contention. We think it 
is up to tlU legislature to dedde whether or 
^ ^ not auch a "eounte isp ss ch *' policy would be as 
■ effective in reducing the demand for casino 



to 
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gimbling ai a restriction on advertUic^, 106 
act at 2978. 

In mxppoxt of this podtion, tb« Court goes on to 
dte witb approvt] d»drioni upholding both print and 
television bans of cif«rett4 adrtttiahif and liqoor ad* 
vortising. In particular, tb^Cotnrtqootat from C<^n<<U 
Broadcasting Co. v. MUotM, 883 F. 8upp. 582, £85 
(DJ),a 1971), aflf'd, 405 VS. 1000 (1972). Tbart, 
m sustaining a oongrattional baa on taWrision adv«r* 
tixing of cigarettes, tha district court said *Congreia 
had convincing evidenca that tha lAHliog Act of 1965 
had not materiaUy reduoed tha inddaice of smok- 
ing." The Posadas Court's reaffirmation of Capital 
Broadeastmff, which vras d^ * led prior to the Supreme 
Court's commercial speech cases, and Its citation with 
approval to cases 'restricting prlntod licioor advertlfr- 
ing are important IVe Court quit* plaiiJy believes 
that Capital Broadeasting ii tvS\j ootnsistaat with cur- 
rent &oe speech doctrine, and that tbft prindpla of that 
decision is not confined to talavisioa advartlaing. 

We think it dear the Constitution doe« not re- 
quire that the govcmmant matdi by oountar^Mech 
the two billion dollars a year ^Mot hf tbo'ia^istry 
on advertising and other fijrms of promotion. Nor is 
Copsreas restricted only to tha option of requiring stiB 
more warnings in dgiratte advertising. I^utieularly 
in view of past e]q>erianoa with Cha impact of legally 
required count arsp eeA^ Coagrsii could conclude that 
ftiriher warnings will not sufflciantly reduce smoking. 
Large segments of the popolatioii wlH reauin con- 
fused over the actual estent of the danger preaented 
by smoking, as we pointed out, 256 JAUA at 606-507. 

also K. Warner, Silling Smok^, <vpm, at pp. 35* 
42. And as Posadas makes plain many others, who 
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are "already aware of the risks . . . would neverthe- 
less be induced by widespread advertising to engage 
in such potentiaUy haimftxl conduct" Posadas, supra, 
106 S.Ct at 2978. Coogrett couU reasonably con- 
dude that young adolaaocnts are vulnerable to both 
kindsdri^u. 

Sscond. Posadas con^letaly fore c lose s the in- 
dustry's othar argumant that banning cigarette ad- 
vertising ii invalid on tha thaoiy that it wHl not 
redooe aggregate consumption becatue the impact of 
cigarette advertising is only on brand competition. 
See C & B lAgal Mtmoranditm, pp. 14*17. Of course, 
the factual basis of tha industry's position that adver- 
tising has no effect on the aggregate level of smok^ 
ing is hotly contested. ** . . . CTIba pceponderance of 
the evidence of all ^rpes aupporta the existence of 
a relationship betrreen promotioo and dgarette con- 
sumption.'' K. Warner, SsUb^Smoks, supra, at p. 84. 
But the important point is tfiat Posadas confitma our 
view that the limited protecUoo accorded by the first 
amendment to oonunKcial advtrtidng doea not dis- 
able Congroes ftom acting because of any mqjposed 
enq)irical uncertainty about the prsdse correlation be* 
tween advertising and demand: 

Hie last two rftapa of the CetUruZ Hudson 
analyaia basically involve a cons i der at ion of 
the *fit* between the legisUtun's ends and 
the means cboeen to aflmmptiah those ends. 
Step three aaks the question whether the 
diaUenged reetrictioDs CO codoomerdai ^eech 
**direct^ advance* the government's asserted 
intereet In the instant case, the answer to 
this question is clearly ^^yes." The Puerto 
Rico l/egislature obviously believed, when it 
enacted the advertising restrictions at issue 
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herd, thH ftdverti5ing of cm mo gambling 
aimed at the residents of Puerto Rico would 
cerve to increeM the demand for the product 
advertiMd. We think the logiilature a belief u 
a reaaonable one, and the Cact that appellant 
hat dioeen to litiifate thia otM all the way to 
this Court indicatas that appellant shares the 
legislature's Tiew. See Ctntrai Hudson, ttcpra, 
U7 U-a, at 669, 100 S.Ct, at 28W. rThcre u 
an immediate connection between advertlsiDg 
and demand for electricity. Centre! Hudson 
would not contest the advertising ban unless 
it believed that promotion vrould increase its 
sales'O; ct Metrtmudiat Inc. v. CiJty of San 
DUgo, 453 490. 609, 101 S.Ct 2682. 
2693, 69 UBd.2d 800 (1981) (pluraUty opinion 
of WHITE, J.) ttinding third prong of Central 
Hudton test satisfied where legislative Judg* 
ment *^ot manifestly unreasonable'O. 106 
S,Ctat2977. 
The Court makea quite plain that it is the industry, 
not Congress, that bears the burden of demonstrating 
that no reaionable person could conclude that the two 
billion dollars spent each year on cigarette advertis- 
ing and promotion has no impact on aggregate levels 
of consumption. We are confident that the industry 
cannot shoulder any tu^ burden. 

No one suppoees that the alimination of all com- 
mercial advertising for cigarettes will eliminate «dl 
cigarette consumption. It must be remembered, 
however, :hat the central benefidariea of such a ban 
will be future generatioos. For them (as well at 
for current smokers) an advertising ban will serve to 
delegitimize fm/^v^ng as an activity, and it will warn 
smokers that C^ongreas really does believe that smok- 
ing is a gravely hannftU activity. And of course any 
advertising ban will not stand alone in that respect, 
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given the mcreasing eiforts by public authorities and 
others to convince the younger generation not to 
smoke. In sum. an advertising iMin is only a part, 
but an important part, of an overall campaign to curb 
smoking in our society. 

rv. 

Posadat wholly eviscerate* the first amend* 
ment contention: of the tobacco indnstiy and its 
allies. After initially MeVing to minimire Posadas, 
Covington and Burling ends its mtmorandum warn- 
ing that the *^plications" of Posadas are *%ightening 
and unwarranted.** C & B Legal Msmorandum, p. 23. 
Thi^ warning is entirely mi^}laoed. Posadas recog- 
nizes that whether an activity is lawful or not can- 
not be constitutionally decisive, that the first amend* 
ment no less than conmunsense permits recognition 
of a difference between adverti^ng toothpaste and 
advertising a uniquely harmful product Cigarettes 
are not toothpaste; they are a uniquely harmful 
product becf.use they cause grare harm when used 
uormally and as intended. Aocordizig to the World 
Health Organization, cigarette smoking is respon- 
sible for one million deaths yearly throughout the 
world. Times, Jan. 16. 1966, p. 16. Posadas 

fully confirms our prior pinion that the Constitution 
of the United States does not confer on anyone a rig^t 
to promote or advertise such a lethal and addictive 
product 
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ytsr. li Tttoiwtd two prtmmnt oonMihdwtui lai§ adiontm to prtjart cm cptmiom o« tU 
consOMiomahtv cff^Atrol IipuktkM haxtxt^ pionoboiu/ oiwrtiinia 



kU«h 18, 19S6 



Kirk B. JohniM. Esq 
Gmtrtl GccAS«l 

&3SKD(«jbor& 

Dear Mr Johntoiv 

Si&ct 1965, CoE^vv** boi dstpUytid ever mounting oonotra 
with *he hcaith difijrtr* ^ dcvttu tmolciix; Tlus coxiccrn 
Ku Ud CO i&cTtui£«)T stnntt&t r«Kui*tion cf C3su«tu 
bbclitff ^ idvtfCisinL SAd to ftdtnUy spooMrtd 
remrdu tludm. aad (wbbe talor&auoo aboot the poUatUl 
holth ooBMQocMtt of UBoiuac. IS use H 1331 -U. Sm R 
Rxp. No. 9M0S. pp.7-a •coomptnylnc Pr flM74. tht 
Cofflpr«fa««ivt Snokia* ^^daAtJOQ Act, 1364 US Cod« 
Coccr ftttd Adm. Km» ST2><45 ( wtrnmim i n t 

rvolutioa cf Coacmfioiul ActSoo). P«d«rt] nrfuUtloa of 
dcamu t:.b«l>n£ lAd adnrdtlH ^om iadada not only tht 
ScrtMO C«»«ral't Wanuncs. 15 i 133). but a 

coapWtc prohibr m o( proraodcaal advtrtiiinc oo radio 
and Ulrmwn. id. at i 133S. Th< AjameaA UaduaJ Aasoaa- 
aoa propOMt CO prohibit ail forms of promctional adv jta^ 
iQX. Ib ^ M^rtA» to th« oiiTtnt radio and tal^iitoo biA, 
;>rcft,coo(uj ftdvtnistne in maca<^^'C>. biL)oards aad mov< 
t*v at at pTM&obonal civ«aw»y) tkroa^ t;Lmpllne 



«M« » V« 0V« « Ca'^M Cfe/tMt. A/T>M«:«A MOCM AuOMMn ^ 



d»tnbatMAS and coupon precnmi» woold bo prohib 
Pmumably. rctaU tifna bdicatJac <^ omUbilit) 
ocuttua ^ooU bt ptfmhi«d. Oa (W bocb of th« cxij 
dack yoo aakad oor optnloa on tbooo«a»iri . i ri omli ty of m 
promocioiut *dv«rtS«ii^ ban. if OMCCad. Wo boUm 
such littfUtioo mold bt «ntir«l7 t i u »riH > i t whb foe 
cooadtatioiial roquireooftti. 

TU cnstn« diUA provid* » «tetastial bttU for ftv 
imporUat factual ■ooHntumt tb*t eta bo br 
tamsunwd boro. Moct lapoftaoot, Mdieil rMMrdi d«r 
ttr«t«o that dfamto anoldac !• ■ H ' ^ H*! ttftig 
daofcroM to kotldt So*. f« «ttB»k tlM iptdUl 
tho //<v yort Sw« JomW y iloiioM ««tltl«d ' 
Worid CS(tr«cu PaMUvk.* Vol 7 (My IMS), 
dao IS < USKa) ( C p pu MrfWi ! W 
dcamu* art tetktl Eieh i p p r B ritt i ly I9< 
XotrioM dW of dttwtit rtlrttd Ihi H H aad « wo 
iimd rcpoft of tb« WorU Htdtk Orf m i^i ffcM pou 
mabv at lOOQOOO ptrMM iir tW world i 
wboU N.Y IUm^ t£(M, Ju. 14 im pill <3cv 
aaMcuMd diatMM druticaUy alMrtM tW MnK^l.lj'^* • 
of maay pema. aad they srt Um MM of hctkolibU 
aad Hir«rv«. W)MUy aput froM tht Imn Usgadj 
befalls lb* craoUac victia. tad kk «■ btr faaUy 
frWda. cifarctu amoklt^ baa a SMaabt loeUl eoct. 
«zaapk. Ut iha Ucdtod Statat tbt aMdkal can and 
prodoctmty cotta asMicdatod witb dprtOa aaMUac * 
ipproxunaidy €S UlUoA doUart p« fiar. 

rtA hanaa c»acd by ci(ar*(u «boU«c art aot tb« r 
of pcwJoct -aboar or -imioat.*' So taft oat for thia prt 
extsta; mrjr ocamte amokad U bitriaikaUy hanafi 
h«»lth «oft »tarUy pot. wh« uttd aonnaUy msu 
int^ndid. ogamtca caua* fravo hafra. ICortover, accci 
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to :h« Natioaal Ir.4t-tvu on Drjc Kbvtt, ih* oiccuse in 

from »ix :o «isnt times mort tddi^uvr tiua tlconoi " 

tigh >«ar the tobacco iftCistry jpercs tn ♦normocs »«,tr. 
10 jituact 2fw u*ert, r0U.a current snvokfrs. tscrtAM 
current conjumptwMi. tnd CtMiait favonbi* loaj«UTm 
attitudes idwarcs s^roLng I=d««i iccordmg to th« Fe4i«r&] 
Trad* Co'nrrjivoc. "cgimtti, art :h« nje»i n«&vi)y adv«f- 
iij«d procutt in Araer^" In 1933, ttc in^try *p*n: 
appro ^i—iuly two biilwa dolUn oa advcrtisii^ 2nd prcsid- 
t^n Ie iigaiTiotnt ntiKrc. lius «dv«rtts;n(: a a.rr.fd iJapiy 
«; rrplenjshir^ th« U.T»e cumber of unoJcen »r.su»lly Jo*: lo 
ifte rsoJSir^' Is additiOfl to thote imoxtn who 6e. approxi- 
mibfSy milfon persons gait smoir.og ta^n year becaiise of 
health fean or loau prersuras. Tbere art sow rtauTdy (rw 
aduit convert* to ss^ocrs For mo« ccxrette ttsers, tmok. 
ie« begini earty. :p^e<d. of cjrren: saoUrt, about 60 
percent bexin by the very yocr^ *^ of ihirteen or foor.4«a 
Tobacco ir^aisry ad/trtuin; heavily 5U<&s«s idoiesccnt- 
or.entW themes and I'aagti (inotorcycbc^ surflrg. ithlet- 
tcs. and o;her etaoorout aesvitn). aao addexen:-«r)«nted 
coc*-ext.v Sporti. eateru:ma*n: aad sexaaljy wrpbat suga- 
nn«, ipcrtajj evticts and rock coac4rti. aa<2 advertJKBj 
piiced in mo7ic» are fx von t* adveTiiiRg con tutu. Exixtiss 
«aid>es indite that tAe tnij3ir/i cutizned effort lo 
sMoaaie inokmaj with a Healthy and vicorous lifestyle 
succeeds in aocompJishir^ the lad-itry s p^^Txa*. maja:ain- 
ins consumption kveU. 

Efforts to discocrs^e srsokict tarocgh tach methods is 
school jrfo; matron proj^rams ar.i the starCarc Sc^soc 
Ce-erai'j "i^arniap'* uve prov»c .rjuffiaep.tly tifcccye. 
particularly among the yeone The r^iso-is icem puia The 
warmnss zt* frequea'J^ "not J«n." wd tr. ii> event iive;r 
impot u not coniprehc need Tr* &>«-riir.<; fact is that 
fTun> i'ncluR* adults \zd •ncre ir-.po-tart.y .j^-en jjid 
yo«rc adolescents ire not r i-^v pcsi:.ca :o i 
reasoned acd ir.fc<'atd ,jd^eat isou: imo<jnp They lacx 
*d«qiute 't}mpf«,*:eci^o oi iigr f cap.: heijlh dinjars 
isherect .r. sr:oknc I-. fac. ih*v »-« "n^nfo-s-ed. 
confused or »^holIy '£Wa3: aoou: i'.cn •natiers \zi 
•\2tiire a-.d ranje of smeupx r^Uurf dueisex 'J-e health 
ccnaequeaces of low u: ar-d uaake^m iob»«o :he iev*>i of 
safe" smokipj, anc :he.r futy-e »^ 1 1> u> qbi; tnu ^^ily 
addicts* produc: Mefeo\«r, by T'^uuvt iru* jarertTntjng 
assocarion of smolru:* wiift images if hejUthy a.:UTit:e3. 
Cigarette advert:sin: effective') over^~.e$ ksy hcai:n biMd 
feart For naoy. the mere exx^ttr^ o' w.desoreaa pro.-ao- 
tionai adv*rasujj impJ es that t>e practice of sncwsg 
"car.*: b< I'lat bad ~ 

More effective SL«pt to <iiic tr;oMae *re n*cetiary 
In that r«?;ard i: ts highly proj^ole ins.\ the demafld for 
acarcttes would fall aPPreotbJy mere procvotiocal adrerns- 
tn« 10 be prohjbjted ir aa effective nancer la any rvent, 
iu<ch a ban acula rrtaro any lacrc^ tr. contucipLOP- 
Indeed la a letter to the thcc Secretary of Health ind 
Hurun Senoces. Marjaret Heckler ir.e Nat;onaJ Advisory 
^ouncii on Drug Abcje caar*cuns«l such a prohibiten as 
the iinfic most impurUnt step Ous scoety caa t-ike m its 
goaJ of prevertirc Mnci-r.if among ts peopie — m wriiojiar 
Its >ouaj peopie " 

!a our opirior a Coasresswfial baa on promotwaai 
ftdv«msmc (rf ci{«rttu£ wottld ret offend the flrjt anead- 
ment Supreme Court dtasjons do rot requ.re coasLlutw"^ 
protccl.on for the im»ce-orieried aiva r. ghl/ <;educ*»iVf 
advertising ci' suca an €xce«diii;Iy Haraiful anc «at>r^.y 
addictive proGuCt. partic-jarlv *fen "hat advert.dirs is 
(fjrected tc a Largeh ycv-z *TiC ir in. event bad!> :oaf«»«: 
ir.d m v.aformeG pubhc E^er asJ^*" •'•at juc^ »dv»r» t- 
ni{ >^ «ntttW to 'fte i -iss- o: OrOt«'U5- aa:ord<Tl 



comr-erctii advertJiia^. the Supreme uwrt » ■»fll tscwz 
deosicc ta CrUrai Hi^dxan Cca <t SUitnc Corfi, c. Piitae 
Strvtce C/smwan. «7 US 557 (1980) mejcei ptiis laat 
:h.$ pronvjaeaal advertjsjcg can be prohibited Uader 
C^ruroi Hvasnta, filae, d«c«pt.vc ard r.j».eid!as advtrty;^ 
can be prohihilad. and cxa con -deca pave advertxjiag can be 
han-ed where accessary to acco=pL»a a h:bs*^tuJ j^wn- 
r.eaul purpose A powerfuL aad tc our cocvinaaR, 
Ckt* caa be made Wiat the xadasu^ s cur^nt adTertuj::^ is 
laherer.Uy deceptive aad mislead.cr :h» »dv«rtu3^ failt tc 
d:$clo&« adc^jateJy the lethal aA3 addxuvc <;uaJ'.t:a cL the 
product, uideed. whether ^ act ccascous itx^ its 
effect ;s to aUay any s«a fearr, Mrt:c\:lary anocR poorly 
isforn*^ *ad highly TOiaera;J* ycusg adolcscccta. Thas aoi 
oely are i« cor.<:2t:o!:s for -atsosal aad jafcnacd eho«x 
>Kkiag: they have beta completely subrexted. Mor^ovw. 
erca »«rt tJus prorcotjcaal adrertisiftg to escape ooadesaa- 
tioa as deceptive tad gusteiiiag, it t£ tctj«ct to prohibiiiQc. 
Proh:b5t:v« acsos wouJd dawly proAou tae clear lad 
sabau n sal p«U.c latcrcR ja rtducirg cjarerte coajttra^ 
t«». or ii leu: retardiag its i.-vreaie. SScn of aa owtrrsh: 
aaa oc the maacfrcturt aad cse of a^recus. ao piaasible 
aharaat:Tc tx aYi:Ubl4 for r«d;^p.g the ar-^at of aro&cc^ 
la the sectwai of this opuiico ietter t'ut ft^iov we mie la 
aiore detail the ^rxi baau far our oonccsioa 

I. 

I: xj ualJcdy thit srycae will seriously coavesd that 
Congresa lado poorer u> prchi^ the ar^ufacaswg or eac 
o' agaretUj. Cocgrexuonal legi^latioc of that nascrc wood 
U. readily sustajaihU crda- l^? oosuaerce daaae. aad It 
would oot offend the sab<tiativ« proiibt-oas of the dae 
process clause. I: bears emphasis that lais leg'-slaaoa could 
p-oc be successfully atucked on -..ie ;7ocad3 that it a 
"paierraLtr:," Even assumiac that t.".< •»crTr pcsxesset a 
sufroend> ooMreat aad urcor:.-o%ers:aJ core meaaiag, xci 
that It ctuid be applied to aa actuiry <a3>es ao mach 
pa:n. suffen.-sj aad ceata aac .us ju^. enorr-.oas aocii 
casts, P.0 geaeral ccttjtitutJ,rfiai proaibnon cxisu ajijast 
pauraaiistic jegulauos. Any suggests w tae costrary 
*rou!d aecr-sanhf resurrect L-x d^eOitevi doctna« of 
W.ncr t Srx Xcrt 198 L.S. 45. 61 «1S0Sjl Aj JusSC* 
kehnquist oc<e*ved for 'Ju Court a; :he end of 'J-e last tens. 
Lcchner'x *day is fortuaately icig gor.e aad wjth j: the 
coftdenaatioa of ratioail pauraa.uai aj a legiumaie leju- 
lauvc call.- WdUrg v Saurtci Aar. of Hadiclvn Sisrsu 

-on, 473 VS. . aSSSX 105 SCl 2;a). 3iS0 And the 

Supreme Cou.^nus repeaiirdly rrjecied dse process caal- 
lesjrcs to statutes on the basis of ^^a^:h ccaceraa far less 
compell'ng than here. See. for •za.'aple W'M^^njtiy\ v Lee 
OptKoi CcL. 3« US. 4S3 (1955). 

Tie fore^orax cases malta pain that ir^re is rso ooastitu- 
•-onil difficulty wKaterer in tae supprvssica of o.-.e form of 
prtwnot;caai advertinag. aaaacy the prc'^.-btson of promo- 
tional csvciwiys of cgarettes and agarettc coupoat. (Jalike 
us* of esatraocptjves;. cgarr.u cte has no coastitaticcaJ 
sutus: aad cigarette manofacture. diitr.buiion, aad uie oa 
be rtffala>«d or prohibited as a meaas of diywagiag 
jmoicai^ Compare Care» u Popuiaim S*rvic43 InUfKaMn^ 
ai i3l VS. oio u7r/i iia validating prob.bii>oas oa the sale 
and advenssiEj dupUy of contraceptive) Recoeaition of 
Congressaonal power to forbid promo::oaal giveaways caa 
have significant conse^eoces. These ^veaways play aa 
tncreasincly tmportan* marketing row Between 1990 and 
1983, the tobacco mduur> sexpeaci — tya d^trbutica and 
free-sample procrami .ncreascc »i£r.di<^ "1/ rrtqueatiy. 
these pTcaws^s occur s: cca:.o.-.> v^tj* h.^;a conctntratJoas 
of young people juo is ipon-ij c^kzh ard -ocjc ooaoerta. 

This brjr.gs to t'e <j »o: on n{ :he vi. c .> of a c^*r»j 
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cciny. »dv*rtiiiac « uuEwfu; p^odoc*. cac be prchiiuteci 

fioou pow«r to pro!ubn sxsui&cui;« cr oi e^arttiea a 

Consms ntcc Uk« cse of tboa* two vupj la order to ccact 
a nJsi MB oo ^ronotKStl dcircruxist-thA: «h«<h<T 
Cc£tfex» XI r«;«7#4 hrjr the first »Js«fida*R: to uk* the 
crtuer lur cf prahibiust cmduex w order t? tiLe th« 
I«ss«r step o. 6KXiur2^^ oor.<iuct by baa ru Bt pc «^ <c ft >l 
kdvtrtsi:^ Tlus » tAc po«:t:oA at tht tobsao ladmry, 
of iti «dvcrtixi£f Ladu«ry dCbcx. Lf true. th» rtsah is s 
dtiexi for pobbc h«a!th adrootcs. s:ao* t)b« 
tr vd yffr? »pp«m <;c:is ooafuScn*. of lU »bU:ty to (icfeax oay 
propocal that vodd proiubic «Jth«7 t>i« esc or susuitctur- 

Vlnrcd a eescral Urax, ih« tobacco inicstry's posttiofi 
posMsso Utt^ isciz&Tc i^peil As & mtrtr o! socil pdky, 
th«rt c»cb to ooemead a ehoioe cf probTbttsoa of 
nircTvaiSi CfHT pTchibstaoo cf rziauf«<tLr:cc or cae. Ozr- 
7t£*Jy. there tre about SO ntUsos sr^en 12 tha eoaz:t7y 
Pfi>r.ibit>or. tra cxpcnene* :eacfc« that a cae prohibf- 
tioB U not only bkaiy to be to:al!y iziHtcs^ but it ir.U 
ceaertu a blifk market aad p«rvaoTc lUcciu^T. v*.th the 
taorrsous cKcai asd tooai ocsta that aceompasr vssh a 
deveiopsaesw Perhaps a maaufacmrjag prcAibi&ca «ou!d b« 
=vor« MooccsfoJ. Bat the iisporcast potst n thtl asy fcnn of 
octr^t prolubiLOQ. aibau oosstisotiocaL estaila csforee* 
sts: probUrea of crtat mafuuda Moreover, product 
pnhibitMQ u a vastly core i^ausivc talcrfertsoe with 
penocai freedccs thas ts a bas on pronooonal a d »tr r.t : ag 
The i&tter lea\ea usunpaired a wide rice* ci odindual 
choect. vs£« thcK dea^'Ous cf ccarcttes viU reaaa free to 
obcaa theo. Yit* lh« bsa wo«id elisusxu isduisy efforts 
toesudlish as ir-portic: *filie cc;:3cscc£acu*— that ta, th« 
b«tiii that the use of a !cLlai asd idiidirt prodi^: ♦nbarjor* 
a heaithy ssc xtz>:^ ni^^v/it Eljgur.mca cf thn 
Ccoeptiva a£d cancerous .cu^rry ts exp«cud to yield 
«sor7x>us bcaeAcs. parse--- iJl> curui]:£S jrwczj arcocs 
yoiittj peopie. 

To OUT cyta. a prohibiooc cf prokSotKrui adrtftmst la a 
defe£S:bl« •csor.rsodauos of ihe 7ar;oua .clertsU at siskt. 
Wa cos/csa. therefore tha: :t ^ tcnew^s: stanhss to thisk 
Uu: U:e iusiied federal ccftatiUCocai protectioo acoorded 
co^.ercai advcrtmrs pro£.b!L- as amyjiodation. 

thss cirs tft th« 9«xt ift..^ u> tb« c«&<rai pnacplea 
<:e%«tcp«d b> *J>^ Scprer^e Court 4= the area of co naure ai 
adveruajas. 

II. 

For ovjoy year^ eoRseraaJ xdTcrtsusc «aa cat thought 
to witha lh« aabit cf the 'tpttch" procactod by the first 
aBeAdn>«RV VaLnCtiu n. CVesuuen. jli VS. 52 (ld<2). 
Dur!::^ Oua perud advcrtmsc bass itxtzPtd tt» prooote 
pQbbc health objeeiivea readily puaad oosstitatiOQal sua- 
ter WUha^uotn U* Optical Co, Z& VS. 4SX4S^a^)- 
Aad there vas dc auoestioo that aay cocsd tut ic n a) 
difxulty inhered tn the Federal Trade Coainiaaioo'a jona- 
dKtJon over "cafajr or CectT^rn acta Of pra^Ucet a 
oosynerce." IS VS.C < *S<a)(l) Tbt oaproMCted juuurt cf 
ono'jserca! ad^vSEx^ was the accepted doctnae *befi, m 
1972. the Scprrce Co^ afflriMd wtthoot opioiCQ a ddtrurt 
court jodfCMnt that upbeld the federal siaratory baa oa 
ofarette adv^rtiSD^ on the eiectronie ."seda. Cgptf fl f Brood' 
cojrmc Co ir jlfijcA<£! 333 F Sopp 532 jDJDjC IffHI. affd 
406 U5 lOOO 119^: P<»hap» t.>« restiJt wenvd particulariy 
nnd<at becauie :r. additioe 10 :h« disfavored stasia cf 
cosjreraal speech. Congress thought to be bttle 
i,rihjb»trd by Grsl imeodnttsi oor-c«T.* «h«s r^yiia t iag toe 



bn»dcaas rseda. ^ Iwr 5rocdccrt»^ Ca fe PCC 3» 
U5. SS7 (19©X Bet bt:!e weight ea£ now be piaacd cn 
Ccpaai Brocdcas t iK^ Not osiy does the first amcndaent 
embrace ccmmcraai speech, but it :x ^aw ittz as tapousg 
soooe oocsuamta on coccmsMca! po««r OTtr the br^dcast 
medii PCC » Lto^ of Wcm^ Vot*n <)f CaSx/orw, 468 

U-S. , 104 &a S574 (19MX Tkua, it bow mou plaic 

thai evea the regdaa on cf eocxscrczal adrertisag oa the 
k*-oadc3st medu txpueatec first aaccdm«at co&om See 
the rttanmVw in T^t SxprvMU Govt Ltairao Ccms, 9d 
Karv. L. Rer 129. 139-200 (ISaS) <daattfiaf ta^moo 
advtrtzsiag by iawycrsK Uost toponastly. the AkA'a 
propoaed bsn s not coofbaad to the 4ltconmc oedia. 
Aeoozdiasiy. the TtlidiQ^ ct a Copgrimanil baa oa the 
iBcst b% ooQSadmd T9t wono^ aad it 
a best asilyz*i^ ^ ^ ijgr.ificaret proompcios ia £a«or 
of tpedal CacfrcsascaAl prerocatrtes to rccQ^ tb« broad' 

la Vir^vM Sbat Beard Pharwue^ u Virjum Citiaeiu 
Cofumtrs CowtcH, «25 74ft (Iff^X th« Scpra&e 
Coart fim aqaardy bdd that ^^omaarttal advBtiauis b 
protected by the fim imfrrtrvanT Siaca that tiae thg Court 
has handed dawB leas than a doKB opoeiacJi mM7 of vh> ^ 
are cooecnad wub advcrtbifif ^ Uwycn. A detailed 
e.xaminat»a cf the vtnoos d«oooea woald be xaan tcdxsj 
thaa ulcnisiatiaf. Sea c«acr«IIy th« scrsisaiy is J. Kcwik, 
S. BooudstadJ Youac CcmihtutkmiilLtx»,Say43 (2d •d 
19S3). 7^ Coon's cputioat do Bot csdtibit pcieet«oontcD< 
ej, at least ia tCM aad cRBphasb. For cxaaapk. ia dncnfatet 
the coe«titBt£occaI stAtut cf ooaaier aa l apMch, «m 
refers its *liaihed atmut cf proteetioa eooaecMme 
with Its sobordiaatc pc«ilMsi in the aeak of (f|rst (a^sead' 
ocet valoea,* OkraHk « Obo 2taU Sor. 436 U3. i(7. 45£ 
(1S7S). vbiie aaotfcer refers to xta 'QoalifUd, bzl aoaethrieai 
nbctaatal^ctec:»a.'Soi0ertL You»cVniot^rodacta,4lS^ 
VS. €a SS (Id33X Scch diacrepaEccs are darsftenstic c! 
asy foraatrre doctnaal penod during iriuch the Court 
stxx£t^*s with the uaplkatloaa of a a^faifkaat docaina. 
departare. But it u tBportaat to r>ccgr.r!» thai frea th* 
very begjaaic^ there have btea iapcrtast arsu of doctnaa. 
agrecstest* The Court haa always recofjuscd tbc 'oocsoc 
scxise "Ustinctioo* betweca speech f^ ry vflffg & cccmerca. 
tnaaacsca, whKh occurs la aa area tndltMcally aobjea b 
rttulA&oa. aad other nn*titi cf speech." Cea&ci Hudson 
tttprti^ 417 VS at S/B2. This ttadentaMrng haa nrsnt tha* 
oosuieroal speech i» easEtled to 'Vsa protectioa* thaa other 
forma of speech, aad that TBisleadJag or deoepcm coaxcr 
oal speech ts esC!!«d to 00 protection. Ex- ^n^imat v 
Rcotn, 440 U£. 1. 9-lG (ld79). 

Uittl Crtfrol iUdxjK, the preoae aasire of the protectior 
aoooided coaiaercal adrerdusc was uacSesr The Court 
earliest deosioDS did toppty a btsu for the cate^onca 
prepocitica that tnnhfo! procsotiooai adrertiaxDC cf lavfa 
prodocts or actmtics oodd cot be prohibited. In Vxrgrw. 
Pkarmxi, fot crsm^U. th« Court saul, 42S at 77a 

i£ altnair** ta th« bicbty p«l«nuZlMx Kp^roaeh U to namuu 
that tha isformaaaa is not ia tt»tU barafat. that peopSa «ii 
p uoa n th*tr «»• bMt Istmsta tf odj the/ are «<sU moci 
lofdRscd. aad thu 1^ best mceaa 10 Ouu cad ta to epn tK 
efaacjuH tl axsmsatatxam rather (haa to dom thtn. 

See also, for ezaiaplc: Lamark Astoaaia, he t. WiSxt:q 
hor^ 431 U£. 8S. S6-97 0377); L Tribe. Cowciaa^ td«r 
at p €54 (1978). 12-15 at €54 11973). Qoite r/pu»lly 
thu vww forma the uaderpianisc for the assertiOA that 
ban oc prxuaotMcal osarette advertisicg U israhd. S«e, fo 
exampU, Sowai, et al, r-pra, 333<^ Hot*, TKt Pm 
Ar%titdintnt and Ltci^if* Bcn» cf iMpior cmI Oo^rta. 
Adv*Tnstfio SS Colun L Ro €32. 6U-t3. 646n$I f 1S(S51' 
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W< not* thit anil p*iwn*h»m L'temt «a«rE« ir 
ooDt«xu txt removed £rocs agirenc ^dvemuec At th4 
Court %zid jr. Centni ft'toixw. rfupfxi si 563 The [f^nl 

the iriorn:anon»l fuccuon of i4vmJOnc ' On this raiionilt. 
tn« a^lute-pcot*cttoc-/df-truthfJ-*dv«rti»ui4r" them* 
)vu some atLracuoo la zhe eantext cf lofomationAi tdvtrus- 
.ng about pnct cod product S«# Virginia Pharmacy/, iapu 
Ltnmaf< tuprc But it toJcn a tone it<p to apply thi« th<m« 
to tfi« ina^^: a^«ruua( of daa^tfotta products about whKh 
th«r« iS considerable public con/usio& To our nunds. :t k 
'inpia\».bU that lS« (xtk am«ndm«Dt mandates axaretu 
1A« aavertiaizi;; on biUboanb and m n«wtpap«^ and 
mi^aunes of icch UwfoJ but exeecdic^iy dan(;«ro3S ;>rod 
ucu n c^ns cr kr.iv«3. {t n mn c.ore implausible that 
l«ejsiat.ve d^-crunmaiization the us< of various dm^ 
aaiu^ -ally cam** with it • nght to uolimitod btilboard 
adv«m» jompkte wiL^ the sumoiatuic ^cd «y*-catch)Rc 
imacex or eowboyj. mouniaw dimbers, ithlet«s» ami other 
macho rtsrjm» but perhaps tcttgnpa r ued by a side wanting 
that "use of thit product may be da&geroua to yoor health " 
But Me note. p. 18. t^fro, \I Vir^ma PKarrKocy requires 
such results, crave doubt essta aa to the wu^isa of "the 
tiibatactiai exunnoa of tradiUonati free^peech doclnoe," 
F rucmnK su7>rc 440 VS. »t 10 nJ3 involved tn bnrpnc 
cooicieraai ad vertices tnthin the a/nbit of the fir»t 
amendretnt. 

Wholly apan {rom disputable appbcauon of "abtolutc 
protcctios* arsunusts lo intact advertisiag. the absoluM: 
*i€w has little to eoi&mend it In principle, it requiixt more, 
not iesa. "pate laidra." becaose it insnta that, to achieve 
valid public soali the product itaeif must be suppressed The 
lepilature li d:«bi*d from foUown; its typical modia 
opcrondi-eaaciir.g letulaiioa tha: refleOj ratjoaai L-ade- 
off J between health ar^ other valuex. iuch p«i«,^ 
c^w)l«. or b«tw«n healLh arrd e,iforc«rTte'' concerns Moie 
over the arKusnent that truthful a^veminr of lawful 
producu cin never be p:ohib:tid rests on k fundanjenUi 
lAtejo'^ -iiSUkXe it jeeka to apply wi J;ov.l iiaut or quaiifj- 
cALoc ccoiUt^t oaal prt:ioples that v^cre developed fc 
^ther i;^i£e diff« rt, firs: amendmert con>\ti. In so doirt 
fbe irpunent i;,j:ores the "ooramooMnse" differences 
betxe^n cvmjne.tiai speech and other iornn of speech 

The Court s >ardnark decauoo m CcTUnu Hudson Gas £ 
£lectTic Corp. i P'Jihc Sendee Covr.munon. ntoro, provides 
a detail and ocir.r 'tensive itatexneni of current constitu- 
tjcnai doctnne ^'over'ung comnerciai advertistr^g and places 
the aforemenLio';e<l concern about patemaLun lO proper 
perspe<T>*e. At ^yj^ la ^>n/raJ Hudson wai th« validrty of a 
regulatory ban on pro.T»ot«>nal advertising of energy cor 
iiumptioa an adcijOediy lawfoi coodur.. For Justices Black- 
raun aj« Brennao the law<\il chantr-wer of the cnderlyir^ 
coodocl WAS the end o£ the rcatter. and the ban should have 
oeen t^jl .dated Lt. W7 L J. at S73 oTi However, the Court 



Ii i'^ aiso said that suppression of truthfui advertisi&e 
amounLS u> impernuxsible "\Ddir»ci'" conduct relation 
CmlTCj. Iludxm, svpra. Ul VS. at 5T4-7S Iconcurrjna 
opmujDt T)te PxrU AmmdwitTil and Ugulalivt B<tu of 
Luruor fiiui Cto<^rftu AdvtnmiiQ^8!i Coiuja L Rev 632. 642 
But much Jetptla two— whether of a regulatory 
spending tax characicr— works to icEieve public coais 
-ndirectly and ih* indirect" nature of sucn regulation has 
never ocen the iuut for object-oa WiLuxmitn v La* Option. 
COOT^ctv ivprn 34S US at niakn tnat pUun On 
aaai>5ii t^i* re^^jlauirv directne**" j.-j^jmen! d.ssoUes 
entirrir nio o-t tJ-t: r^-ns on t\c ■"«:petiaJ" nature o' 



adopted a different approach, at 566t 
At the ouuet. we must detcmiRC ^hcxhtt (A« uprvdioa u 
pro&ccicd bv tb« Fim Amcdnunv foe oomnwraii «p»«h tocomt 
wjihia th*t prowtjjoa (Ij it mujt concern lawful acuviiy aaa not 
be miskadiafi: Neri. w« ask [2] whether the umtUsI cwritfam«AUl 
mtercat u tubuantial. If both laqumM yivld pwiur* answtrt wt 
cQuat deurzruiM (S) «^«th«r th« rvsuUtion dtractly idvmnces the 
«ovenix»«nUil iiit«rv»t t>*«rt*d, srw" U\ w)utK«r it ts not noce 
•ta"*'** Ouo u ncmuxy to ««m ih*i inttretc 

The Court has repeatedly adhered to the Central Hudson 
standard. Elg Metrvaudxa, Jvc v. San Dte^ 453 U5. 490. 
S07 (tOAli (plurality opinion^ Bolifcr u Yotpv Onm 
Products Corp,. 463 U5. 601 68-69 (1983). In Zcudtrtr v. 
Qffic* ofDitapltnary Cotfl«i 473 U5 {198SX 105 

S Cl 2265^ 2275^ the Court, auac CcTUraTMwiC remarked: 
Commercial speech that is not false or deceptive and does 
not ooncera ucUwfulacuvi ties. . , nciay be rcstncted only in 
the Mrvice of a substantial covemmental interest, and ooly 
through means that 6rrctly advance that interest* Accord* 
injiy. we proceed withm tha basic franework established by 
Ctntral Hiuboit' Ic Part Ui. we coacludc that currest 
assjetce promotional advertisicg cooM be forbidden is 
decepUvt. in Part IV. we ccnduda that, in any evont. aa 
advertising b^ would be valid because it would directly 
advance the substantial public interest in health. 

ItL 

Commonsenae distuictiona cxiat not only between ccm> 
mercul advertisins md other forma of speech but within the 
area of commtrcul advertising; jtseLf. Virgmvi Phcemacy 
rnvalidated restnctuns on the truthful adrsrtlsins of the 
price of prescnpCon drutrs. In sisular faahion, the C^ort has 
invalidated "blanket bans on price ad\ertisir.2 by atloraeys 
and rules prevenacc attorneys from unng noodecepQve 
tiiminology to describe their fields of practice." ZawUrtr v 
^fTiCt of Iksctpiiruzry Counol. supra, 105 S Ct at 2275. 
These sutemcnta were self-contained and s«lf-ex;^naio- 
ry." Fnednion v liofftn, avpra, 440 US at 12, and they 
conveyed reaUvely concete and verifiable price and product 
information Fnedman v Paoerj, vupm at lO; ZoKderer, 
jtfpra at 227S-8i Net orjy was there littic plausible danger 
of decfipiioa. any such danger could be adequauly alUvisted 
by disclosure. Zaudrrtr t. Office of Daapltjutrt/ Coicrad, 105 
set, a; 22S1 8J Aecordinjiy the Court rejected ai^menta 
that this kind of advertising .s inherently misleading, or 
that the difficulty in sorting out false advertiung justified a 
prophylactic bui See. in particular, 2<auUrer, supra, 10& 
S Ct at 227S-81 For the Court, this kind of advertisiac falls 
»quar:ly within the core eonautuuonal rationale for protect- 
ing commeroai sP<eeh. protection of the "informational 
function of advertising CciUrol Hudson, 447 U S at 561 

But current osar«n« advertising, appealing; as it docs to 
subconscious and ncnrational aiaoctatioas simply to sell a 
product, has little or no such Informational function." This 
IS centrally true even of those advertoements with some 
rMOgnizaUe informational content, such as that rJating to 
tar content U^e other advertisements, tobacco sdverttse- 
menu sre the product of careful and extensive markeung 
res«arth, izd tbty are designed to exploit the pcycholocical 



"Currently p«Qd.cj; belore the Supreme Court is an appeal 
from the Supreme Court of P,.4rto Rico in Patadaa dt Puirto 
^wo A*»ocuil*$ V TouruTn Company of Putrto Pica, No 
94-1903 wntch may ihtd more light on tihi subject In that 
case, several am.cit have urged the Supreme Court to 
abanoon Cen:rai Hudsrm and to declare m a cate};oncal 
Tianner !-*ui thi tr'itrju. advert.»inc of lawful acuvity Is 
coASUtutiOnaliv p/Oi«:t*<i That result teems ualjkelj 
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W Mtytn. TK» Inoo^aktn: PcnMrr and Pmuaxum on 
Madison AvtnvM 17.18, 3i (Times Dook* l^AY* 

In Vtrytnu PKarmacy. the Court noted that "much 
oomroera*! Jp«ech i« not provaWy fait*, or even wholly 
false, but only deotptsvt or mulesdiDX We for«S4« no 
ot»tAde tc a «uu's deaimg «/fectiv«iy with thts problem." 
Virffima Pharmacy, jwjro. €25 VS at 771, Fntdwian u 
riOQ*r% pijfra, 440 VS. at U-H While the Court s opixuons 
do not support a coneluson that inia^^vcniUDC u wholly 
beyond the Virit ameAdmeat. they do indicaU t judicial 
awareness of unage advertisemeota lade of mfonnauonal 
coctsnt and of tta capioty to doccive ihroufh lll-dafuiad 
aaaooatioAS vi'ith pnc# an4 quality infonsaoon " See, for 
example, iVxedmon u Rogm, supra, 440 U-S. at I2'l3 
(sustjurung a ban on practtang opcorzmry ooder a trade 
name) 

The ease for prohihttion of cigarett* adfertuinx as 
"deceptive" do«5 not seek to prohibit "the use of pictures or 
iUustrat}oss in coaxiectioo with (prodoct] advertuuig 
simpiy on the stre&fth of the otntral artument tuat the 
visual ooDient of the advertisements may, under some 
eircumsunctt, b« d«oepuv« or mulcadmc-" Zaudertr, sttpnx, 
106 S.CL at 2281 (emphasis supplied). Nor docc it rest oa the 
fact that. Iiica automobile ard toothpute idvtrtisementa. 
agarme advtrtue meats idenufy product use with a glamo- 
rous and exCiU0£ life. Cigarette advertuins is not as area of 
geneni. unfocused, (pecuJauve conotm. as the three decades 
of Coasrtuional retoUuon and the numerous studies by the 
PTC ajvd other bodm attett. The harm produced by the 
normal and intended use of this product is almoct beyond 
d«3cnptioR. Yet. no ogarette advertmoc pves adcctoaU 
warmnx of the wide range of serious and bf* ihrealeninc 
diMftses mduood by the (»^linary use of the product. (^t« to 
ihe contrary, the effect of this ad^rxuing u co conceal of ts 
Runimue the«« facts. Smoking is portrayed as not harmful, 
by assoaaUDg it with traoitionaUy young, healthy, athtetic, 
lod virile activiuei. W M«yers. svpra at 31 ("Yeassurance" 
kdvertisins;) Moreover, no agaretie advertising gives 
the remotest sugsestion that agaretUs are strongly addic- 
tive ()uite to the contrary, smokini: is portrayed as not the 
product of addicuoo. but rather as ?n exciting activity tiiat, 
like mountain dtmbia^ is freely undertaken by "^tsl" men 
ind women. W Meyers, eupro at 17 

Given what the ogaretu advertising does portray, what it 
fills to say, and the vut public ignorance of the dangers and 
addictive quality of snioiong, particularly among young 



'Oi courv this u not to suggest that image>advertmng u 
other than simply commerciai advenising. and thus entitled 
to greaier oonsumoonai protection than is accorded pnce 
and product advertuiAg But see Note, tupra 85 Colum. L> 
Rev at 6S0-S1 Any such result wwld be wholly perverse. 
Cigarette advertisiog does not even purport to rnform the 
public about matters of public debate, even though that fact 
aione would not esiahhsh the existence of noncommeroai 
speecn. Cruroi Hvdton, fiipra. Ul VS. at 562-63. What it 
more, kke other forms of image adveTOsing^ ac»rette 
advertuing ts universally acknowledged to be no more than 
'be advertisement of specific products for profit. Thus, at 
oest. image advertmng, is entitled to no more constitutional 
protection than that generally accorded commercul adver- 
tising Bctoer V Youno* Products Corp.. 463 VS. 60, 66-68 
(IdSS). makes that dear beyond rational contradiction. Sec 
also Zavimr. supra 105 S Ct. at 2275. and Pocvw G<x» & 
EXecirv. Ca v /VWu «,(Uiiie3 C<mmiuw*i of Ccu/oma, 106 
sex (I986i ^pmraJiiy opmionJ, 54 USLW 4149 

4151 fFiS. STTggfi) 



persons, it is plain to us that this kind of advertising exn b« 
proscribed as deceptive and misleading We rvMd not 
examine the evidence of an "Sntent" by the tobacco industry 
to dispiue the health ooosequences of smoking Compare 
White, 37ie IiUntionai Bxpiottanon t^'M&n t Knoum Wtak- 
TMM 9 Houston L Rev. 889. OOi-907 (1972) (cigaretu 
harms are intention^y c»ised because advertising dwlgned 
to exploit known human weaknesses) See also W Ucyers. 
svpra at 31 What is cruaal is the effect of this advtrtsin^ 
(^mmetoaJ advertising can be prohibited where it if far 
**more likely to deceive the puUic than to infom it." CtKtral 
Hudson, ncpm. 447 U.S. at 563. See also /Viedmrn v 
RcdQ€r$, suprcL Thus lo Zaudertr, the C^ourt repeatedly ated 
wtth approval the FTCs tradiuooal jur^dictioo ow *^Jn£alr 
or deceptive acts or practices in commerce, ZOMitrrr. 
svjra 105 S.Ct. at 2279, 22S1, without suggectinc that 
Vtrgtma Pharmac)/ disturb*! the settled role that tht FTC 
nocd show only that the advertising has a dodeptlTf «ff«et 
Aa the Supreme Court uid long ago in f TC «. vi^oMa Co, 
291 U.S. 67, 81 (IS33): 

Ind««d then t« * kuvd of fraud, as eoortt of equity haw long 
perceived, in chnctBc ^ * b«a<fit 'Uch is the prodxt 
murttmentatioD howe%«r i&nooently cude. That it the 
rcspondenu' plight today, no nutter what tbeu- toouves nuf )uv« 
been when they bccin. They must txtncste themMlvM tttm it by 
ptvDas their busineca methods of a capaoty to decttvc 
See generally, Kintner. A Ptxtmt on Ou Laxo cf Dtarptnx 
Pr^ctxem. 98-99 (1976). 

In recognizing the deceptive nature of dgaretU adftrtis- 
isg we re^ no novel conclusion * The FTC long ago reachod 
the same conclusion in its eiforts to adopt a trade regulation 
rule governing cigaretu advertumg See TVcde lUgyiLthoTi 
for th» Prtvtntum Ur\fatr or D*c*pttv* Adtmttstng and 
LaiMme of Cigarettes tn Relation to tht Htcdth Hasardt <^ 
Srnokftif/ and Accompanyxno Statefnnt of Baxu a»d Purpou 
of RitU 9^113 (19^1) So did the FCC m uaposing the 
fairness doctrine re<iuirements on agirette advertisements. 
Bamhufv FCC, 405 F.2d 1082. 1098-1099 (D C Or. 1968). 
cert. S96 U S 842 (1969) Moreover, concern over the 
deoepuve effect of current ogaietu sdverosmf^ is a foonda- 
tion for much current (Congressional regulation that *Wks 
to asaist the pt.blic to make an informed deasion about 
whether or cot to smoke' Hoiae Hep. rupra p 1, at 12- See 
15 use k 133111) 



*ln the comcxt of susuinicg a ban on proraooonal Uquor 
ftdvertising. two federal appe&ls courts have laoooicaUy 
r<)ccted a similar argument Oklafuma. Tdecaaurt Aa\ v 
Crvp, €99 F2d OO. 500 n,9 (lOth Cir 1983). rev'd oa other 
gruonds sub QOm Ccpiiai Ciiua Coble. Inc. v. Crap, 104 S CX 
26W (19&4): Dunoinn tt Citv Q/ Oit !?< 718 F.2d 738 (5th Gr 
19S3). cert, den 104 S-Ct. 3SS3 1984) One can advinco 
distinctions here, in terms of the two products and their 
advertising But to as the two opinions cannot be treated as 
authoncauve in any event. Cnsp tzuts the deception bsue 
in passing. €99 F2d at 439-500 nn 7 9: t simply assumes that 
image advertising cannot ht "deceptive." a plainly inoorrtct 
position both legally and factually The vn banc court In 
Dvnoi^in did not discuss the issue, but seemingly u endorsed 
the views of an earlier panel opinion on thjs pomt. 718 F.2d 
at 747. Without anilyns the panel assumed that image 
adverus tig was fully embraced by the first amendment itni 
without evidence it statoo that corrective adverting would 
suffice to offset -."y deceptiv* Quality u the adveruaing 
Lanar Outdoor Advt v Mimxnppi Stau Tax (^wK 701 
FJ2d 214. at 323-25, The Larfiar panel also rejected the view 
that the dangerous nature of the adverosad product jusUfied 
the proftibiton 
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Thus Ch« u*u< ruiTowi to wh«th*r, ts contended by iome 
oomaitrxtkion, se« Not*, 8S Coiumbu u Rev at 6S2-54. thl» 
ts i situation whtrc more of the traditional fir\t amendment 
r«m*dy of eounter-»p«ech or further disclosure is liket)' to be 
effictjvo. Exiiuog daU thaw thu to be highly unlikdy 
CoBudu-abk mde&c« cxuts thx; thu Surgton Geoeral'a 
wtrmttc» art oot rea^i, or a: be«t they are amply gianctd at. 
Moreover. th« visually attrazove ci^arett* adverttsi&s 
aiTirmatjvciy aiioaat** cnoklog with healthy activities Uid 
thereby effecuveJy neutralize what HttU fore* actually 
rerniiRs ui the Suri^coD General's wanuoxa. These facts 
explain why the tnost recent Coosressioiial Ugiiiauoo has 
required rotation of the wammp. 16 U3C ( 1333(c) 
Ho«cvvr, tlus chA&i^c cannot aoive the baaie probless 
Wholly apart from the opoaty of the advertising to 
overcome the warmscs, the varoincs can make bttla impact 
on a public badly mformed or wholly ignorant about the 
nsJa involved in amokxnc znany people conunue to operau 
on completely nm t aker unprmions about "safe" amokicg 
(For example, fully half the pubhc do^ not know that 
cinrette amofaac increases the mk of heart aaacka. t 
that, by mcreaaing conimnpttoa, Uw-tar ogareitea may be ^ 
CTtater dan^tr to health than other oeirettes.) In partioj 
iar, adoleaceata lade an adei^iate comprehonuon of the 
dangers of otarctte mokine as wtll u of their ability to 
quit unokin^ at aome futurt time. 

(^te pUinly. current oj^ette xdverusine is not "adver- 
libng (that] oommunicales only an incomplete vemon of the 
relevant facts, [but] the (f^rst (ajmendment presumes that 
aome acciirate information is better than no mformaooa at 
all" C#nmil fhui»K, ttcpn, i47 U-S. at 562. Thu is beauise 
10 the oontejrt of current agareite tdvruiin^ the eonditjoas 
fo? Informed rational choice, particularly amonc youn^ 
persona, about the use of a tethal product are wholly tadunr. 
indeed, they have been subverted See Note. Planc^' 
C ondna cs a [kftrm to Qaims Affatns: tiQarttu MartMjac- 
lurtn, 99 Harrard L Rev S09. 812-819 (1986) (individuals 
particulajHy tajnors. do not suffiaentiy understand dangers, 
particularly eivcn the tobacco industry sdvcrttsingj And the 
Supffme Cocit has lone ago shown tpeaal solicitude for the 
proiecuou of young persons from expioiuuve commercisl 
advertising. FTC v RS Krppei & Bra. 291 VS 2M. 313 

Our analysis has focused upon current, imat^e^nected. 
aearttte adv«rtuicg It might be objected that even 
correct, the analysis could not justify 3 deception-grounded 
ban on all forms of promotionii advertising, such as a 
"simple"* statment "Carlton's arc a good smoxe.* or "If you 
smoke, please try CaritonV all with the Surgeon General's 
waromg attached. The effort woo\d be to hypothesue 
oigareite advertmng relatively free from vinbty and good 
health imA^ and more plausibly associated with straight 
•^iriorraauooaT ad emslng. Of course, wt cannot speculate 
on every form that auch advertising might taJce Some of the 
new forms may themselves be deecpove, eith«r because of 
what thev say or impiy, or what they fail to disclose. But 
eveo without assuming this, our conciusion remains that 
federal le(TitUtion banning all promotiooal advcrtisic^; oouid 
be grounded on the unprotected character of deceptive 
advtrasinf. Cocgrcsi could quite sensibly condud* that such 
.1 ban u necessary in order to extirpate fuliy the residual 
•fftcts of poor smoking advcraiamentL S«« Fntdman v 
Rc^en, 9upm(ban or. trade names supported by history of 
past abuses) What is mere, permitucc any form of 
proDiouonal advertising in*ntex industry abuse in efforts to 
avoid the baa. This danger is not a matter of fancy, as a 
-eceni. article m the «Vnt> York Slate Joumoi, of Mtdictne 
snon-s This artide describes the unremitting effort* of the 
lub.w.cc industry u> avoid U« r«ach c^f ar. aovemsing ba.t 



KjOiutad "Am Attempt to Orcumvvnt the Ban on Cigarette 
Advertising," N*w York StaU Journal <ifMedwne, nipro. at 
4(XJ. Accordmsly. given the past abuses and the difficuiuea 
of drawing lines. Congresc u entitled to believe that a l^ood 
ban nuy be necessary, to prevent the coatlttuauon of 
deceptive advertupn* finally, even if some specific forms of 
promotional advertising coold not be proscnbed under the 
decepaon rationaUi that fact would not result in Invalidat- 
ing khe Congressional legiahtion as a whole. Ohrahk u. Ohio 
SUU4 Bar, 436 VS. W7. -t62 n^ (1978) (fiixt amendment 
docs not require allowance of overbreadth challenge m 
commercial advenisiDg context), Monaghan. Overbreoii^ 
1981 SCt.R«v L 

tv 

Even it contrary to the foregoing analysis, earrtnt 
cigarette advertislr^ were determined not to bt misleading 
in the consutuuonally relevant s«n8«. Congress posaeesea 
adequate aotbonty to prohibit such adverttsins. C«n:rtii 
Hudvm, supra, defines the level of constitutional protectioc 
to be accorded noo^deoeptive comrMroa] advertising. Tl^t 
decision makM dear that prohibition of even DOn-deoept:v« 
advertising is vjOil It se«b to implement a suhstanttai 
governmental objective, if the {M^Ibitwo directly advanoss 
the legtslauve goal, and if it re»chea no further than 
nacessary to adileve that goal lo our \-iew, a ban on 
promottonal agarette advertising ta^sfles each of theae 
requirements. 

L No further argument here ts ikeeded to demotisrrate the 
substantial nature of the govenimental interests u the 
prevention of the devastatug health oonsequeoces and 
maasive eo a n omic loeaes ctoted by atarcttc^indueed dis- 
eases. Suffice it to note that far Um compelling interests 
have been held sufflcMnt to constitute a sobetantial govern- 
mental interest. OWxic & Oho StaU Bar Attoctation, 436 
US 447 (1978) (not the actual exutenoe of lawyer overreach- 
ing but the danger of such a harm); i/etromedio, Inc v. San 
Dvego, 453 U-S. 490 (1981) (general uterest m traffic safety 
and aesthetics justices a coaanlete ban on commercial 
billboard advertising)L See also Ihmac^n v Ctty of Oy^ord, 
r-ipra, 718 at 747 (liquor use and health): Inru <L 
Broths Cok u FCC, 447 V2A 876, 87^ (4th Cir 1971) 
(ogarettcs dangerous to health); 15 U^C I) 133M1 

2, The argument may be made that advertising does not 
contribute to the overall amount of smoking m our society, 
and so iU prohibition will not directly advance the govern 
mental interest r reducing cigarette consumpaon. Of 
course, this it an empmcal issue wfaidi we daJm no 
special expertiscL But the exutisg data lead us to nuke 
several observabons. Apparently some industry members 
will contend chat the f^o bilhoa doUar advertising campaign 
ts dirtzted simply at maincuning brand competition among 
cxisung smokers. See Not^ supra, & Colom. L Rev at 638. 
The cjosting econo m ic data make this a vtrtually incredible 
assertion The data indicate that, like ether industries, the 
tobacco industry operates on the Madison Avenue premise 
that a substantial correlation exists between advertising ar.d 
consumpt^n. This u why it spent approximately two bilbon 
dollars m ld83 on advertising and promotion. 

In any event, the crucial question is not whether the 
current advertising u aimed at maintaining intra brood 
competitioa. but whether a total ban on all prom^^nai 
advertising would reduce total consuropoon In Cantr^ 
HudKn the Supreme Court thought it obvious that a 
correlation cxista between advertising and demand. See 
Central Hudson, 447 L S at 569 (th« sute's "interest iq 
energy conterration is directly advancM by ^ihe ani-emuzig 
ban^ There is an immidiate connection oetween 

^vertiung and demand for electricity " .Moroover w« tuva 
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Mm« highly su2sfestlv« tpealic evidence tW ooosumptian n 
rtsponiivt to advtrt2*mt B«t\r*«n 1968 ind 1970. live 
r«der»l Coamumaitions Ccmmissoa. involucc th« (jum«» 
doctnnt. n^iurtd Xix$ nummg of anti-iraolunf 4<h. The o«t 
Tt$»k a subsu&ual dedi&c in traoking As Jud(^ 
Wnshi observed In his dineatiDe opinioa in Ui« CapUal 
Broadcasting cas*. jupra, ojirctu idvertmr* welcomed the 
on teievi»;oD *dyertwnx. auiee their g:uiis were znort 
thu offset by lossei ftttnbuuble to ftno-smduni; advertise' 
r.enu. 333 F Supp M 58S-89 But "tw^th the dgtretw 
scnobiie coatroveny ronoved from the air, the d«clin« ia 
(i^arecu snokiDg was abruptly halted and oiriretu imok* 
immediauly turc«d upward acam." Id. at 689 
In additMn, several studies apparently ahow a (^gnincant 
stauxtjcjd correlatioo betwata advertiamff txpcnditures and 
'nokiog Other studiM mdxate that a dedine u promotioii. 

adveru&AC resoits m a deeliM In tmohof^ Th«»« 
ooertLauooa may not "provt* in any absolute sense the 
emtence or itrea^jth of the concecoon b«cw««n advtrtiaing 
and eonsujoftptioa. or between coosumpaoa and other rtle> 
v2At vanabJes such as parental a£d peer-group atutudes. 
But proof of that order u not rcQuired. To demand such 
proof of Ugijlauv* facts would r*nd<r governmeat uawork- 
ebie. "ProiQ the begxniuxts of avili»d aoactic^ Ugialators 
«nd judges have acted on vanoos unprovable assuraptsoav* 
?a>-u Adult TKeatTt I u Saton. il3 XJS 49, 61 (1978) 
iholdm^; that '{although there is no coacljsive proof of a 
co&AocuoD between inusooal behanor and obscan* maur - 
li. tha (state] legialaturt could Qmte reajonahty detenrjne 
thk( such a connectiOQ does or might exist.'* td at 60-61} 

On the basis of existing data, a subatantul huu exitti for 
A conciuaioa that, (iirttiiy ind uulirectly. agtrett« adv**"*}- 
contributes to the Orerall level of ogareue coosumptios 
And of course the present ban on promotionai adTirosnS o: 
"t cioctrorac madia rests upon just such inferences about 
.V , *rno of this kind of adveruiing. parDoiiarly with 
r«$pect u .oung See Capuai BroodcastiDO. inpro 333 
Fiupp a: j6o oc Thus, this i& not a case where Coscrets u 
»Ked to ban comneroai sp<£«ch simpty "becauM of an 
.'^bbUint'sud belief tha: its tmpact is 'detntnentaL" 
^i,iirark Aisooates. Inc v Wilhngboro, 431 US 8S. 92 n.e 

At Lhi3 ;w.nt. It li important ui note another factor Of 
o^-Ttf Corfrest may icgi»-uU i ithout eomp.iine the 
uf («ord appropriate w\ih rcapec* to ji.diaaj or 
iu-un.j,tra:ive proceedings-" FxJlilove v Klutsnvk -US US. 

xiy&ij Anj Congress li jnder no dat> to make any 
' lu.K^ ol fact Lo jusUTy legislation Ibid. But, presumabiv 
Oong^fc^iional legislsUon will be aocomparjed by 

^pect to CongreMional isieairacni of the 
ci..i.oti<»£.^ Lmrween iAvtnuxii said consumptio.-!. In the 
^^^^ ui« Supreme Court has expreued some onccrtaiotv 
dixjui Lne cr^it to «.nKh it may properly defer to legisiauve 
V. findiCe *h«re fmt amendment mterests are concerned 
Mor.a^r.Ar^ Conttitiitu>ncU Fact Rfmew, 85 Colum. L 
U 229, J30 31 nie (1985) But judioai deference to 
^it'ig.iiU'e fict findings is quite connstent with the ikmiied 
^lulectiv^n acxorced tu coramerctsl adverusinc by the first 
dfrendment Vttronsdu:, Inc. v San Dxtgo. 153 US 490 
^3tilj. -supports this conclusion. The/e a najorty of the 
^urt corciadcd that m the murtst of traffic safsty th« 
iu:.« could vsiidl; ban all oommeraal ad^^ertising oo 
^luoo^rdi This wu held U> be « subsianuai lUie interest. 
T'^t plu.-aiiiy opinion then said, ui at 506-509 
' e fr.or* j<f'<HiJ question, then, concern* th« third ol u;i O^ntr^ 

<t _x ifiwmii ,Q ?r4ir>c jAiety va<i m 'iie ippesrir^t c' ihe cjr/* 



nou-i Um m«ectr r«»fd on this point but heid "u a maaer cf U^. 
thai u ordiiiuxa w^b «luawKtM blUtt^rtib (i«tj|(B«d to bi nevwi 
(rom tht stTMU lAd hichwiyj rr«Mn4b>y rtUtn to vnSftc Siloty " 
Nouryi thit t)*llb**rdi are intended w. w»d uudoobudly do, <Lv«n 
1 dnrtrs attention (roni ih« ntAmj.' and th&t whether the 
"dinraoi&e effect eoatnbuus to trtfnc aoddcnu iavcJws ta im>« 
of coutinTuac oootrorertr* the CaTfomU SdprtiM Ooon aerwd 
with many other cooru that a lefUUtm iQdc^B«nt that bUUoer^ 
are traffic hazards b not manlf eetly tutrtaioaatte and shouM aot be 
Mt eud*. We bUwiM hMiute to disaco* wiih the aeeumuUtad, 
Mminon-tense jud(S)ents of local Uwmakm eitd of the Busjr 
rcvWwutt; courts that billboard are real and tubttastial hazards to 
traffic M/tty There le oothiAg h4 . ^ rj(3:«<t (hit t)i*M juiftanmx 
arc unmsonabU. 

The recognitjon that commeroal adTerosing u entitled to 
itmited const:tuticinal protaction U folly coanstant with the 
:iooepeanc« of an appropruu rok for leguUtive judgments^ 
particulaHy thoae of Coogrem, on what are Uigely empniea] 
issues that do not admit of parfaa proof* Sm nboFTCv. 
Cci^Patmolxv* Ox. 380 U£. 374, SSS (196SX rBcognmi^ 
the long pncitice of judiaal deference to FTC findogs <^ 
deceptive advertising, because tha fbding of deoajmon *Ye«ts 
lo hesviiy on inferesoe and prmgmatic jodgtnent'' 

In tustauung ui'iute proraotiooai bans on liquor adver< 
ttsing, both the Fifth and Tenth Orcoits deferred to state 
tegislaove judgments that prohibition would reduce con 
vimpuon. OUo^oma Tdtcasurt Aa'n u Cnsn 699 T2i <9Ql 
500-501 (10th Gr. 13S3), rev'd on other grounds sub com. 
apttoi Ctiiet CobU. he « Cnm 104 S(X 28H (1984): 
X>ttno<7in u Cuv </ Oa/ordL 718 P.2d 73S, 747^ (Mh Gr 
1983). cert, den 104 SO. 3S53 (l964t; Kou. supra. SSCohn. 
L Rev at 637-39 In our view, those courts were correct, and 
tt IS an d fort\on proposiDon that daftrtnoe should be 
aooorded try the Supreme Court to any plauaiblt Congrea- 

oni« j^gment on the nexus between advertising and 
consumption. (And wr mi^ht appropriately add here that, 
: hough i: ts not necessa.^ to our earlier conclusion, a similar 
aeference would be appropriate to a CootpressKinal detenni- 
nzuor that promotional advertising is deceptive a£d mis- 
leadinc j 

3 The Court has never been aitogether consistent in 
defining; what it means by lU requirement tha: any 
roinction:! on speech be no greater than necetsary to 
ichjeve the legislaOve goal Dy, Flag Dtstcrcixon. A Cat 
Stud]f tn th4 Rula of Caieoonzaiun and Baianctng m fin: 
Avundmeru Analvm. 88 Harv L Rev 1482* 1484-87 (1975) 
See alio Note. 85 Colum L Rev at 640-il But. however 
corjidered. » soceeasful cnallecge to a Concretaional deter- 
mmjtCiun thzt nothing lesa than a total ban on promotional 
advfrtiMnk; will suffice is implausible. 

At we have already noted. Confess could conclude that 
1 jrtter rebance upon eounterspeech— for example, strength- 
ened warTUQgs— u not likely to be successful because of the 
sucnianual public confusion over just hon dangcroua smok- 
ies really is. Moreover. Conj^ress could also conclude that to 
be efcsctive any prohibtioa must reach all product advtrua- 
ine and not merely the particularly sedueave unage adver- 
iiun;: This u because, as has been noted the residual effects 
<ji pas*, advertising must be fully elinuuied. and because 
both reason and experience indicate that the tobacco 



One cjuausfiCd commenutor sugc^ts that judical defer 
intt tii Alitrc/rrudia turned on the fact that the tailboard ban 
«aj content neutral See Note, Luruor Advertmng: R-'Klvxno 
tyu6 Ckun Bctiocen th* Ftru and Tvstniy Fxrn Amendmmii, 
sy N Y L L Rev »57. 164-65, 17S-T9 (1984) This inaiysia is 
fyundacon tn tither ihe quoted language or m the 
rfi*orS LSat j,^tJ, tncluaion of any conmtrcjai advertuvng 
vnLr.ir 'he tirst inendmer-c 
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Autuy wiH oo&itAst^y att«mpt to omimvcst any parml 
oDuUtioxu OS lU aJbiiity to tdv^nue. 
b th«s« rt3^«cts. a coccpieta ban on aj:»r«tt< Advertulttc 
ifers i^grvfjcaatly from tht typo 0/ idveruonc prohibi 
oru that havt b*/n found by tb« Suprtm* Court to be 
ocomututioul bccMM gr«At«r thtn neocMry undtr th« 
utKular reeuUtoiy aixmasUacm. In Ox^rd Hudion Gcs 

6©-571, the Court nrwdkUted a tool ban on promotional 
iv«m«n« by ta electncil utility be«»u»e *lt)b« Commb- 
on'» order pr»v«Jt3 ippellant from pronwdiyr eiacmc 
■rvKCS that would redooa «d«i^ um by divcrtu^ ^m^mj 
cm leas e£Ga«nt toorcei, or that would coxjume roufihiy 
le us« amount of energy aj aiiamative aourtes." Iz ath«r 
ordi. aome cf tha prohibited advertiMxacnta aight actually 
m furthered nuhcr than threatened the raculatary 
>jectJv« of consarvazioa No otarttta advertisement within 
it reach of the XUA'a proposal can be d«f«adad as 
Atnbutisc to tha £cal oi redoan^ or twining the ievel of 
ncXiDS The Court also aot«i m Ceninl Hudxn. npra at 
1. that mora lunitad regulatory xtratepcs soch as reatno' 
on "Yonnat and oootant^ or oblifationa that advcrtia- 
a di«cio»e mforTUAtion regarding the oocta of product oae 
id never been tned by lha Public Servwe Oftmrnnnon or 
h«rm« abowQ to be incifcctiva. In contrast, a proiubitoa 
) all ccarrtta advertiaing a now undar sanous ducusaioti 
liy becauae over a panod of two decades a wide ranca of 
tcriuuva regulatory strategiea haa bacn tnad and foosd 
auffioenUy cffecnvc at prmntiog a maasiTe leas of 
usac hit 

For aunUar reasons, it la difflcatt to argue that a ooaplete 
■oiubioon of ogaratu admtiaicg ta greaier than n«c«3~ 
jy because such a ban couJd not b« expected to further th« 
•gulatory objective ffiore effcctivviy than would a aore 
^ud restrxuoa. Cr.npare Boicer v. Yowiffs Orug Prod' 
ti Ccr;^ wpro. 4^ at T7 One cannot be abwhjuJy 
ruia tha: a lo'a proKibiUon on cxc»rette idvertaing w\l\ 
<lLce or ocataji th« r^ta of smoking, but yeara of 
pe'^cncc sdicau that no nsore linuied and qualif^td form 

adiertuing regulation holds nearly 50 much premise cf 
i'jrvi.^ tha: legiuituu and deairablc objecUve. 
1' i!, nctevtorth> that m oiher settags whtre a h:story of 
irtia. regulation has mica led a nead for more itTingent 
ftwurcs tha Cocn has ophtld total prohibiGon* ca oartain 
•pes of ad.eruunc In Metronutdia. Jnc v City (if San 
t^yc jupn:, iSd MS at SOS. the Court* «ated that a 
mP.*.M» proRibition on all coramercul biUboards do« noi 
i>c 'P' -St KmKAi^tx. "If the oty has a Rilfisant 
iMi cr brijwnc thai tillboardi ar« traffic haiards arid 



are unattracuva. than obviously the most direct and parhap* 
tha only «ff«ctiv« approach to aolving th« ptoblcns they 
aeate w to prohibit tham. The city has gone 00 further than 
neccaiary in a«aking to meet lU ends." S«« also Ohnhk u 
Qhv> Statt B<w A«V jupra, 43$ US at 4« ^uphokhnc 
complete prohibition on dirtct, loopenon aoliotatioQ of 
diencs by attorseyaX 

V. 

The foreward to the U 5 Surgeon Canarai'a i979 Report 
on the Health Coas«qacnoca of Smoking stated f^^t *^t] 
nothing abort of a national tragedy that co much death and 
disease arc wrought by a powar^ haUt often taJxn up by 
iinmipacftng childraa, lured by ledoctite multuailLon doUar 
agarette advertising campaigna." In our opimon the first 
amendment docs cot disable Congress from taldi^ effectire 
action We do not baUava that imac« adverttsn^; o< thu 
lethai and addictive product aboat wfaidi th« puhUe, particO' 
larty lu youth, is badly mfonned u enutlad to first 
amafidmAnt protection under the standards articulated m 
C*ntral HudMn. In our opinion, therefore; a Congreanonai 
ban on promotional cigarette advertiaing would be valid. 

VmocQt BU«i 

Corliu Laaoat Pr«f«uor «f 

GvilUbettxs 
Henry Pad Uaaac&an 
'nvacuc U. Maooot Profutor 
of Uw 



The part of the four*jQatioe plurality opinion diaeussea the 
question of th« claimed unnecessary breadth of the prohibi* 
tion was jomed also by Joatioc Stavans 

In cum, a total ban is entirely congruent with t^ 
govemmaat'a mtartst in curtailing smoking m all age i*va.< 
of the populatioa Even vara tha gorammant's mterest 
narrower and assumed to be focused only on children and 
xaoiescenta. a total ban would be neoessar>- This interest u 
undeniably substantial. vl Youvo3 Dnic Products 

Corji, ruprc, 463 US St 74. ud this u not a casa whara 
prohisiticn would proviUf "only iha nnost limited incremen' 
uU support for the interest asaerteid.* fd. at 71 The tobscoo 
industry heavily concentrates on this >oathful population, 
and short cf a total ban it u not clear how the government 
could msuau this audience from such advertamg Compare 
FCC u P<ic\ri£a FouiLicucK 4^ U S 726. 74S49 a978). In 
an> cYeot, Una too u an area where the Court would and 
should show approprute deference to reasonable Congres 
sionai findings as to what was neceasAry 



Jimr-trtt L. 'Ju dau ijf tku aptwur* imf^Mtief^y pnor to puUicaijn (/ (Au imr JAUA. th* Suprtm^ Court plUuHM tu opuaoa n 
ludij Pb«rto Rioo AMtatiM » Tounjsj Compacy of Puertc Riao, Sa S^iacJ iJuiy i, lUf) TKi C<mrt Uid tAai Aimd /Scoi 
okibii^ or (idoer'vnc ^ V^^vni uui«ot to rrninxs cif Pvtna Rioo dau not vuAaU li* Fvrst Avxninunt tn£* li Ou 
w-prnff test amadaud tm ih* C«oinJ Hiidson cox. TU Court rtyteud tht aj/ptiiaiti't (uvmuw Ouu, hamna eAott* u Itf^aius ca»w} 
mtii '■^ fjr P^icno Ri£0 T*xid*%U. Oi* First AmtTtdfUrU p~^kitr\Ud Ou LiQULahart Jrvni uta^ frstmtunt or adiMrtrni^ to aecowrptuh tU 
<u of ttii .-TV Cmana far t>*ch ffOMbluio. 
II I - unrt ii Uitrt uct ep^UKOo* tkot ikt adverUMno tn iruJMUm i#u rftuUcdiitg y frcudkiaU. 7\t Court found l/uQ ths ttcond timn 
A'wnu Hodsoc ]ar^^bf ixc a u u ihe f\tru> JLoo ieff^siatvre t nurcs 01 tKt iaakh. toftty wilfart cf ttt cihjmj u a "tubti&juul 

u tu^> u. ^jLin* pid^mmi ums "xU n^ftttiy ttmcatmabU " T\» (uiitrtimc rtasnettont mtt thd Jcwth, yrwt? — thci Oicy be no more 
tir u4 Uui Mc«Morv to lervt Lie ffo^/ern^ieui i%Lircit—bmca*M t)u L^aulaiur* s deasum u OMtT^Ut^ iu to lehtiikvr ccnaOerrfieecX 
^t*. <u eJftayiM m fWuo V dma%i as a restn£tia% tm advtrtuna 

ifl.i>i«' • ununuwK tJutl tobacco aaseriittno u i^uiMiino and tKM^om doo not tctiffy ih^ firr. prone oj k^ntrii Hudson tot 
•-(.jf ojoruvti*!^ for >/i4 iok* qT aiyioxo*. iKat u u ifOMlsadiy:^ ataJiort behev* tAM Uu Pixudu c^mton, which rr/cr^ .nj' 
- ^ I'vH n** L^vuiatint resz^vUou -yn loOacco advwr'isn^ pnr'^ a prm and .xmtpikniQ biint tor iht ocmtitvtvmaiuy 0} tAi .KhiA i 
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Senator Simon. Mort Halperin, a veteran of many appearances 
before thi^ committee. 
Mr. Halperin. Thank you, Mr. Chairman. 

I must say, as I say in my statement, that this is one of those 
occasions in which I am not pleased to be here. We had hoped very 
much that section 955 of the bill, which is the only provision to 
which we object, would be rewritten so as to in our view remove its 
objectionable provisions, and I am still hopeful that that will 
happen before the committee reports out the bill. 

Let me say we are not here predicting what the U.S. Supreme 
Court will do, and if I have to place a bet, I guess I would agree 
with the previous speaker that the U.S. Supreme Court would 
probably not find this statute unconstitutional. 

What I am here to say in behalf of the ACLU is that we think it 
should, that in the ACLU's judgment, the provision delegating to 
the State the right to control advertising is bad public policy and is 
in our view unconstitutional because its predictable result will be 
to interfere with the right of consumers to get this information and 
the right of advertisers to give out the information. 

The issue is not whether individual States will pass provisions 
which themselves are unconstitutional. If that were the only thing 
that was at stake here, and if the only provisions here covered 
those kinds of provisions, then it might be appropriate to say let's 
State pass laws and see whether the U.S. Supreme Court will 
uphold them or not. 

The problem is that what we are dealing with here is a product 
that we all know is extraordinarily controversial, and the effect of 
allowing the States to regulate it would mean that each State will 
pass a different restriction. Each restriction in itself might be con- 
stitutional We think that warning labels are constitutional, so that 
if there were no Federal warning label, a State warning label 
might well be constitutional. But if each State passes a different 
warning label, the fact that each one is separately constitutional 
nevertheless produces a system in which it becomes impossible to 
advertise the product^ and that result in our view is unconstitution- 
al. 

Since that is the cle^ result which will occur we believe from 
the enactment of this legislation, and we believe in fact many of 
the people who have proposed this legislation have that purpose in 
mind, we think in fact Congress should not act since the purpose of 
this change in the restriction of advertising is not to avoid mislead- 
ing advertising, which is already prohibited under Federal law, but 
we think to try to prevent advertising of this product in all forms. 

Now let me make just one other point, and that goes to the ques- 
tion of whether the attempt to ban advertising, which we believe 
this is, conforms to the requirement that Congress or the States 
take restrictions which are the least restrictive means and the 
most effective means to deal with the objective; and even to the 
degree that that has been loosened, there still needs to be a clear, 
logical connection. 

We have looked carefully at the evidence on this question, and as 
far as we can tell, it supports the view which is suggested in some 
of the testimony that there simpl> is no evidence that tobacco ad- 
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vertising increases the level of smoking, and no evidence that 
eliminating tobacco advertising will reduce the amount of smoking. 

There is substantial evidence of what will be a big difference, 
an'^ one of the things is what you already mentioned— namely, the 
price. Increasing the price would make a substantial difference. As- 
sisting people to quit, including teenagers, poor teenagers, because 
teenagers as well as adults in very large percentages want to quit, 
and help in allowing them to quit would make an enormous differ- 
ence. Affirmative speech, which the bill provides for, would also 
make a difference. 

And given a situation in which the evidence suggests that there 
are things that Congress can do— assuming it has the votes to pass 
them, but things it has the power to do— which would make a real 
difference, and the lack of evidence that bans on cigarette advertis- 
ing make any difference here reinforces our view that this is the 
wrong way to go. 

I appreciate the opportunity to be here. 

Senator Simon. Thank you very much. 

[The prepared statement of Mr. Halperin and Mr. Barry Lynn 
follows:] 



155 

PREPARED STATEMENT OF MORTON H. HAl.PERIN. DIRECTOR AND BARRY W. LYNN, 
LEGISLATIVE COUNSEL. OF THE AMERICAN CIVIL LIBERTIES UNION, 
WASHINGTON OFFICE 

Mr. Chairman: 

I appear iere on behalf of the American Civil Liberties 
Union (ACLU) . The ACLU, as you know is a national membership 
organization of some 300,000 people dedicated to the defense of 
the Bill of Rights. 

It IS customary at the outset of a statement of this kind to 
express pleasure and appreciation at t>i'.ig asked to testify 
Normally Mr. Chairman, that is the case when I and others from 
the ACLU appear before you. On this occasion, I must confess 
that I appear reluctantly and regretfully. 

We are well aware of the fact that there are many proposals 
for lestricting advertising of cigarettes that have been 
introduced .b> other nenbers Congresp and which were strongly 
ur«jed upon you. We very much appreciate the fact that in this 
Congress as in prior Congresses you have declined to sponsor such 
.Pleasures. The real test of a civil libertarian is that he or she 
IS prepared to defend civil liberties even when they conflict 
with ob;)ectives ' ich are mosc important to that person. I am 
^ell aware of the deep concerns of you and your staff about the 
health hazards of cigarettes; we recognize and appreciate the 
deference you have given to the requirements of ""he First 
Amendment . 

As you know, Mr. Chairman, we have been in discussions with 
members of your staff in an effort to resolve the last remaining 
differences that divide us on the issue of the proper scope of 
any removal of the cuirent preemption of action oy the States on 
this matter. We had hoped to reach an agreement which would have 
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raado It unnsJcessary tor us to ask to appear today. Regretfully 
we are not at that point, vn} remain wiillng to continue those 
-iiscussiors ani hope that we to able to reach agreement. 

However, lurvo thir, tc the final hearing, as we 

understand it, betorc the Connittee narks-up the legislation, we 
are here today lo say that section as drafted, xn our vxew, 
violates the requirements of the First Araendiaent. By that I mean 
not that we predict how the Supreme Court will rule, but rather 
that, applying acLU r^^licy as enacted by our national Board of 
Directors, the pre, -ion is one that we must oppose. he^ me 
briefly explain »>hy 

rnd^i curw>nr law "no requirement or prohibition based on 
sH'Oking and health shall be ir.po^ed under State law wxth respect 
tc the advertising or pror^otioT of any cigarettes, the packages 
ot wMch arc LibeUeJ in contornity with federal labeling 
t t*quirenents " .cjrront law .uso preempts additional state or 
:.^al labeling rcqa i r»>rt" ^ s . j Section of s. 1883, as 

miti.jiiy drafted and in the alternative versions we have seen, 
*culJ act as a direct or df>_^,j^L-t.c repeal of current federal 
preemption, opening up the possibility that States will impose 
their own additional requirerents on the advertising of tobacco 
products within their boricrs (We do not have any objection to 
reir,^vai. of preemption regarding the sale or distribution of 
t :,^acco products t he^nsel ves . j Indeed, repeal ot the existing 
language invites this lesult and would not even bar a State from 
prohibiting all advert 15; ing of the product Thf ACLU has 
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testified on several occasions in opposition to a bAn on the 
advertising of l<3wful tobacco products. Wo have also testified 
before the Ways and Means Committee in opposition to efforts to 
amend the Internal Revenue Code to prohibit the cost of tobacco 
advertising from being deemed a business expense. 
On the other hand, we did not oppose the legislation imposing 
federal labeling and warning requirements on tobacco. 

The current federal warning requirements in tobacco 
advertising represent a modest intrusion into the otherwise 
untranmcled right of publishers to print what they choose. Since 
the rotating requirements are nationally-mandated, they are 
consistent and do not pose a problem for national advertisers. 
The same Salem advertisement produced in an advertising agency in 
New York can be run everywhere in the United States. 

Consider, however, the practical effect of removing the 
federal preemption language regarding tobacco advertising. Every 
state legislature would oe invitt^d to require messages as a part 
of cigarette advertising which are tc be applied in their state 
in addition to the federal warning. An advertisement in 
California might be required to contain a warning that s the 
size of one-quarter of the advertisement noting: "Smoking will 
inhibit your ability to surf." one in Ohio might be required to 
contain the phrase. "The friendly people of Ohio remind you that 
smoking makes you less appealing." on the other hand, the North 
Carolina advertisements might be required to contain, in type 
twice as large as that of the federal warning: "Whatever the 
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Surgeon General thinks, the legislature of North Carolina thinks 
tobacco will make you healthy, wealthy, and wise." Now, the 
problem a multiplicity of warning messages poses is obvious. 
Either a publisher would only be able to publish advertisements 
specifically prepared for his State's requirements, or he would 
have to publish advertisements with every State's messages 
present. In the latter case, a large nuober of warnings would 
nearly obliterate any information about the product consumers are 
being warned against. This concern is not speculative. 

Our concern about all this is not rooted m the additional 
costs per to be imposed on tobacco companies, but rather on 
the implications such a system has for the First Amendment 
interests of those who would disseminate and those who would 
receive information about the lawful product at issue. We fear 
that this legislation will prove a d e facto ban on national 
tobacco advertising, albeit a ban in sheep's clothing. 

It has been argued that removing federal preemption is 
simply an act which puts those who manufacture or distribute 
tobacco products "in the same position as other ... manu facturers . " 
This IS simply untrue. To evaluate the "equal footing" argument 
requires that we briefly take note of the history of tobacco 
regulation, and then look seriously at the actual climate in the 
United States today regarding the advertising of tobacco 
products . 

In 1965, Congress decided that tobacco was a very different 
product than other products; it imposed a warning label 
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requirement because it viewed tobacco use as a national health 
issue. Congress preempted the field because it believed that the 
feder-^l government was in the best position to iA«.>ke 
aetern .nations about the Kinds of infonnation that should be made 
available and the Kind of warniM^s th.it should be required. 
Indeed, after the 1965 warning was deemed inadequate, the 
warnings were strengthened in on two occasions. Having 
established that federal role, there has been no evide^ice that 
suggests a change is necessary or desirable. 

It IS disingenuous to argue, as some nave in support of this 
legislation, that Congress does not Know what the states would do 
with their newly delegated power co add warnings. It is entirely 
predictable that many will act to impose them. The national 
concern over tobacco use, escalated by the recent Surgeon 
General's conclusion that addiction to tobacco is aHin to 
addiction to heroin and cocaine, means that it will be the target 
of le:^islative efforts to increase regulation at the state level 
it preemption is removed. It should also come as no surprise the 
nany of those who wili seeK to interpose new state warnings 
recognize that a central purpose of their action is to set up 
impediments to advertising of the tobacco products the> loathe. 
That is the real world in which this statute will operate. 

In our view, this section poses a substantial threat to 
commerce in First Amendment protected St^e-ech. The ACLU does not 
generally taKe positions on matters affecting the interstate 
commerce in most products. The length cf trucKs or size of 
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railroad cars does not present civil liberties problems. 
However, where the effect of a statute is to impede the 
interstate flo^ of inforration protected by the First Anendaent, 
there is cause for alarn. By essentially delegating to the 
States the authority to require new forms of advertising copy, 
the effect of the legislation is to invite an unconstitutional 
result. Indeed, Congress realized in 1965 as several States were 
considering their own labeling or advertising requirements that a 
federal role was vital to the flow of information. As then 
Senator Sherman Cooper put it: "the control of advertising by 
State ar.d local bodies would result in a chaotic condition". 
Although prior to 19'^6 the Supreme Court had provided only 
limited Fir*st Amendment protection to so-called "commercial 
speech," any simple Constitutional distinction between 
"commercial" and "non-conmercial" speech has been eliminated in 
several land.-aark decisions including Virginia Statjie Board 
Pharmacy V. Virginia Citizens Consumer Council 425 U.S. 748 
(1976) (re;)ecting a state ban on publishing prices for 
prescription drugs) and Central Hudson Gas and Electric Corp. v. 
Public service C onmission 447 U.S. 557 (1980) (invalidating broad 
regulation banning promotional advertising by an electrical 
utility). As we ha^e testified on numerous occasions, we believe 
that any ban or undue content regulation of tobacco advertising 
violates Supreme Court "commercial speech" doctrine, 
notwithstanding the decision m Posadas v. Tourism Company of 
Puerto Rico 106 S Ct. 2968 (1986). 
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So, although t^ie Congress can obviously delegate 
responsibilities to the states, it is still constrained by the 
constitutional aeriands of the First Aaendnent . In our view, the 
anticipated effect of removing advertising preemption is the 
censor, hip of tobacco advertising by the States. This result is 
so clear and predictable that it must be recognized as 
constitutionally imperr-iss ible . When evaluating First Aaendaent 
i^pl i-cations cons" itiitional jurisprudence demands that a law 
"r.ust be tested by its operation and effect," Near v. Minnesota 
283 V.S. 69^ (1931;. The effect here is to deciaate national 
advertising of tobacco products lavful ir. every State. 

We jrge to remove or re'-irite the section of S. 1883 which 
-c- violates the First Arendnent interests of those who produce, 
distribute, or read the advertising of tobacco conpanies. We 
look forvard to being able to withdraw our b^ections to this 
legislation. 
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Senator Simon. Floyd Abrams of The Tobacco Institute. 
Mr. Abrams. 

Mr. Abrams. Senator Simon, thank you for inviting me here 
today. 

If I had ever thought that Professor Blasi, with wnom I have had 
the pleasure of teaching on occasion, and I would have been testify- 
ing at the same time before the same Congressional committee, I 
would have assumed we would have been on the same side — and if 
anybody had ever predicted to me that Professor Blasi would be 
taking his First Amendment lessons from Chief Justice Rehnquist, 
I would not have believed him. [Laughter.] 

I say that to you joking, of course, because Professor Blasi takes 
his lessons from no one except what he believes to be correct. But I 
mean to make a point from it. 

You already heard today from Professor Blasi, stated in very 
firm terms, that the Posadas case would decide any question of con- 
stitutionality. Professor Blasi mentioned and urged upon you that 
the Posadas case makes clear that even a total ban on cigarette ad- 
vertising would be constitutional. 

What I come here to say in this part of my presentation as oj>- 
posed to my prepared text is that it is for Congress in the first in- 
stance, and not the courts, to pass upon the constitutionality of leg- 
islation which it is considering. 

Senator Ervin said once that it is for Congress to determine to 
the best of its ability whether proposed legislation is constitutional 
when every member of Congress casts his vote in respect to it. 

And so even if you agreed with Professor Blasi that the Posadas 
case or other cases make it likely that a ban on cigarette advertis- 
ing would be upheld— and as my prepared Svatement indicates, I do 
.lot— but e\en if that were a correct prediction, indeed, even if the 
U.S Supreme Court had already held in so many words that all 
cigarette advertising could be banned, I would still urge upon you. 
Senator, that it is for you in the first instance to make an informed 
First Amendment decision as to what First Amendment policy you 
as a member of Congress chose to implement. 

And I would urge upon you Justice Brennar's views and Justice 
Brennan s language from cases such as Posadas in which dissent- 
ing Justice Brennan said that **No State may suppress truthful 
commercial speech in order to discourage its residents from engag- 
ing in lawful activity." And Justice Brennan said, *'No differences 
between mmercial and other kinds of speech justify protecting 
commercial speech less extensively where the government seeks to 
manipulate private behavior by depriving citizens of truthful infor- 
mation concerning lawful activities." 

That, Senator Simon, is what I believe the First Amendment 
should be held to mean; that is what I believe members of the 
Senate should keep in mind as they decide on whether to enact leg- 
islation which will at the very least encourage States and munici- 
palities to enact at least a patchwork of conflicting and sometimes 
totally destructive legislation banning commercial speech. 

If I thought it otherwise, or if you think it otherwise, that would 
be a different case. But if Justice Brennan is persuasive, and if 
First Amendment law, properly understood, should be held to pro- 
tect lawful speech, truthful speech about lawful products, then leg- 
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islation should not be enacted which will obviously encourage 
States and locali^^ies to ban just such speech. 

Thank you, Senator. 

Senator Simon. Thank you. 

[The prepared statement of Mr. Abrams follows:] 
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StatMMnt of rioyd AbrtMS 
on b«h«lf of 
Thm Tobacco Instituta 
b«for« th« 
CosMdttM on Labor And Huaum lUtourcM 
Unitad StAtat Sanat* 
April 3, 1990 

Mt. Chairman and dHtingui»h#d mMiibars Oi thm CoiMit- 
to«, 1 thank yott for tha opportunity to appaar b«for« yon onca 
again to coMMnt on tha constitutional iaplicationa of S. 1883. 
At ny Ittt appaaranca bafora thlt Co«U.ttaa, on fabruary 20 of 
thit y«ar, I •ubmittad a atatemant daaling, in tha »ain, with 
conftitutional Hauoa arising out of tha provHion of tha pro- 
posed lagislation that would parmit tha prcposad fadaral Cantar 
for Tobacco ProductB to financa anti-saoking advartising on 
taltvisicn at a tljna whan cigaratta coapanias ara barrad froa 
advertising thoir products on taiavlsion and tha provision that 
affixiaatiTaly saaks ways of influancing madia covaraga of 
tobacco. Today I will diract ay ra«arks to Saction 955 of the 
propoaad lagislation, tha gaction which would mark a retreat 



1 That tastJLiaony, which I understand was introduced into the 
record at that time, focused primarily on Sactions 903 and 
911 of S- 1883, 
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ixom a 25~y«Ar-oi<i tmdmxml policy of nationaXly uaifora r«9ula- 
tion of tobacco adv«rtiting. Thit provition would allow "any 
StatG or local govamn^nt [to] Qnactt 3 additional r©atriction» 
on th« advertising, promotion, tala or dittriJsution of tobacco 
products tt).p«rtont undar tha aga of 18 It would allow addi- 
tional raatrictiona 'on the placwnant or location of advartia- 
ing for tobacco products that ia diaplayad aolaly within tha 
gtographic aL"«a coverad by tha applicable State or local 
govemaant# such aa advertising on billboards or on transit 
vshiclas.* These State and local rcatrictiona, it ahould be 
noted, must be 'consistent with and no lesa reatrictive than 
tha re<iuira»enta of this aubtitle and Federal law*. 

Thua, under S. 1983, status and localities might, for 
the first tiiDB in 25 yaara, ds«a thanaelves free to ban all 
cigarette advertising on billboards, in subway core, in buses 
and, perhaps, n»re generally as well. In fact, it i« no exag- 
garation to say that the predictable result of the adoption of 
S. 1083 would be that Congraas would be understood by statas 
and municlpalitias — and, I believe, correctly understood by 
thaa — to be giving a green light to juat such reatricvions . 
What other message would you be sending? 
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For at iti h«art- th« proviaion I quoted to you is 
far mor* than a routine public h««ith iM«sur«. It is aiiMd 
not at th« sal* of what its sponsors b«U«v« is a thrtatsning 
product, but at sp««oh a'.^ut that product. In ths words of 
Sanator Ksftnsdy, this provision will allow Stat* and local yov- 
•mments 'to tak« «or« effactiva action against advortiaino and 
promotion in thair conounitias. CTh© target, than, is spaach 
itsalf — coiaaarcial spaach, to ba oura, but «p««ch nonatha- 
laaa. 

That b«ing so, it is wail to bagin with two basic 
principlas that I beliava ahould guida this Conittaa as it 
considars tha larious constitutional quastions raisad by tha 
torma of S. 1B83. Tha first is chat tha raach of First Anand- 
mant protaction for cigaratta advartising is Just tha aan« as 
for any othar product. Just as tha First Amandmant protactioa 
for tha praas applies to newapapars larga and small, controvor- 
sial as wnXl as bland, irrssponsiblo as wall as rasponsibla, 
tha rulaa aatablished by tha First j\mandinant for comsrcial 
spaach are ^nd must ba tha saioa for all who claim its 
protaction. 



Cong. Rac. S15722, S15723 (daily ed. Novaab«r 15, I9B9) 
(atatamant of San. Xannody) . 
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Ana MQ it follovra, inoxorably and inevitably, that 
the First Anendnent does not disappear or evaporate when ciga- 
rettes are at issue unless, that is, it could do so for the 
advertising ot any other product. The ruiis must be the ssm 
for all adyvtising. If they were not, we would not be talking 
about constitutional law and First Amendaent law at all. 

A corollary of that proposition is the second prin- 
ciple I urge upon you. It Is that, entirely aside i ^ what 
predictions I and your other witnesses may offer i-ou as to the 
level of protection of commercial speech the Supreme Court will 
hold to be available in the future, it rests in the first 
instance with you to determine what lovel of First Amendment 
protection you think should be afforded to coaoercial speech. 
Justice Oliver Wendell Holmes well observed that "legislatures 
are ultimate guardians of the ? Iberties and welfare of the P«o- 
ple in quite as great degree as the courts.*^ Senator Sam 
Brvin put it even nore forcefullyi '©very Congressman-, he 
•aid, -is bound by hie oath to support the Constitution, and to 
determine to the best of hxs ability whether proposed 



3 ^<Mcouri , K fc T.R. CO. V. Ma^, l94 U.S. 267, 270 (1904). 
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i«9itlation it conititutionaX vh«n h« cattt hit vot« in r«tp«ct 
to it.'* 

Ketd 60 if you agree, for example # with Juttice 
BlACioBun's first articulation of the desirability of protecting 
connercial .speech — that the 'highly paternalistic* approach 
of denying the public more information for their own supposed 
good ie wrong and that the 'best msans* o£ serving the public 
*is to open the channels of communication rather than to close 
then- — you should oppose S. 1883 cn that ground alone. If 
you believe, ae i: do, that censorship is contagious, that it is 
habit- forming, and that our construction of the meaning of the 
Firct Anendaent — in the area of ccjamercial speech, as w«ll as 
other areas — should reflect this, you should oppose S. 1883. 
And if you believe, as I do, that censorship, once established 
takes on a life of its own, you should oppose 5. 1883. 

The principle that I last referred to has long been 
recognized by the United States Supreme Court in considering 
regulations of speach ranging from thit political to the obscene 
to the coaanercial. It was first recognized by the Supreme 



4 Quoted in P. Schuck, The Judiciary Committee ITS (1975) 
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Court in th* coMJ^rclal 5p««ch context lom* 15 yatrs ayor in 
Biqalow v, Virginia .^ It continual to b« r«ogni«ad today, 

in th« Biqalov cai*, tht <ditor of a Virginia n«wa- 
pap«r w«i convicted of publishing an advtirtiaM»nt announcing 
the availability and legality of abortion* in Mew York. At 
that time, 1975, abortion regained Illegal in Virginia^ aa did 
the publication of information encouraging or proaoting the 
procuring of an abortion. Recognizing that the State had an 
important intereat in safeguarding the health of ita citizens, 
the Court nonetheless rejected Virginia's attempt to control 
what ita citisena could and could not hear about coamercial 
activities that were lawful in other states/ even if they vf«re 
unlawful in Virginia. 

The rationale undarlying -he Court's deoiaion in 
Biqelov was strengthened in Virginia St ata Board of Pharmacy v. 
Virginia Citizens Consmner Council, Inc .< where the Court 
struck down a prohibition on phartnaciats • advertising of retail 
drug prices. The Court took note of the State's real concern 
about the lap*ct of price information on consumers and the reg- 
ulated phsmacists themselves. But it held that this interest 
was inadequate to overcome the constitutional problems impoaed 



421 U»S» 809 (1975) 
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by a coapi«t« ban on speoch, «v«n wrxera th« ip^^ch v'si coiaMr- 
ciai. Th« Court was troubled by th« aiiunption undarlying th« 
Stata'8 patamaiiitic protection of iti citixani, which it said 
"raits in large measure on the advantagei of their being kept 
in ignorance."® The Court recognized that Virginia's systeia of 
censorship was based on the assumption that consumers would use 
the infonsation contrary to their best interests if the infor- 
mation were not suppressed by the S*:ate. But the Court sug~ 
gestad an altarnativsi 



■That alternative is to assume that this informa- 
tion is not in itself harmful, that people will 
perceive their own best interenta if only they are 
wdll enough informed, and that the best means * -> 
that end is to open the chsnnels of communicc' n 
rather than to close them.'^ 



The Court recogni *d that its approach and the "paternaliatic' 
approach adopted by Virginia w«re in conflict, and conciudedi 



'But the choice among these alternative approaches 
La not ours to maXe or the Virginia General 
Aesembiy's. It is precisely this kind of choice, 
b«twaen the dangers of suppresning information, 
and the dangers of its misuse if it is freely 
available, that the First Amendment makes for 



6 425 U,S, at 769, 
425 U,S. it 770. 
8 Id. 
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So it struck down th« Virginia statuto *j facially 



unconstitutional . 



Lat«r SuprosM Court d«cis:Lons continued to eaphasii* 
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the ijap«rai»»ibility of prohibittonc on non-d«c«ptiv« 8p««ch 



about t lawful Bubj«ct, vvvn in th« fao« of sigrnif leant stat« 
intaroata. In Linaark Ajaociatea> :nc . v. To%mahip of 
wlXlinqboro ,^ tha Court atnick down a local ban on r«aidantial 
■for aala' signa, notwithatanding tha ^ovarxaaant intaraat in 
ancouraging racial integration and datarring whlta flight. Tha 
Court onca again In thia caaa rejactad tha concopt that 

•tha only way [a atata) could anabla ita citiiana 
to find their aalf-intcraat waa to dany thaai 
infomation that la naithar falaa nor mialaading 
. . . .'lO 

The Court eatphaaizad that the constitutionally prefarrad 
approach ia ona of •'mora «paach, not anf oread ailanca."^^ 



Inc., 431 U.S. 678 (1977), the Court atruck down a ban on 
advertising of contracepttvea daapita tha aaaartad atata 



9 431 U.S. 85 ( 1977) . 

10 431 U.S. at 97. 

11 Id., quoting Brandeia- J., concurring m Whitney v. Call- 
T^rnia , 274 U.S. 357, 377 (1927). 



Again, in Caray v. Population Sarvlcaa Intamatlonal, 
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int«r«.ti in protecting th« public againit th* of f •ntiv«n«tt 
and Itgitiaation of youthful s«xual activity inherent in such 
advertiiing. Because the statute challenged lought 'to lup- 
presa completely any information about the availability and 
price of ceTvtraceptivei, • the Court held the statute invalid. 

In Central H udson Gas & Electric rnrp . v, Public Ser* 
vice CoflflBiseion, the Court ^ught tc diatlll the principles 
articulated in its commercial speech cases into a single test 
of general applicability to restrictions on comaerciaX speech. 

The first prong of i - nov-faaoue four-part teet 
inquires as to the lawfulness of the activity being advertised 
and whether or not the speech about that activity ie 
otlslaading. 

If the speech relates to lawful activity and is not 
mislsading, the te^t roquir»>s an exejnmation cf the purported 
state interest to determine if, acjcnd, the interest is "sub- 
stantiel'; third, whether the legialation "directly advances 
the govern»«ntal interest asserted'; and fourth, 'whether it is 
not nore extensive than is n«ce«rar>' to lerve that interest. '^^ 



^2 431 U.S. at 700 (footnote omitted), 
^3 447 U.S. S57, 566 (1980) 
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Whila th« Court 'I lanyuago laavai opon tha poiiibility \.iiat 
non-d«ceptlv« adv«rtlilng about legal product! or ■•rvlc«i tha- 
or«tically could b« prohiblf^d, aa S. 1883 would allow, naithar 
Cantral Hudson Itaalf nor th« Court* a aubao^antiy dacldad 
caaas 8upp«nta thia raault> 



Inataadr tha Court Ir. the Central Hudaon caao 
axplAinad why it haa viewad prohibitiona on tha diaaanlnatlon 
of truthful cosBsarcial apaach with the graataat warinaaa (aa it 
haa in othar Firat Amandaont contaxta).^^ It aaid, in worda 
highly ralavant to tha atatuta bafore you today i 



'Wa raviaw with special cat* regulations that 
entirely suppreaa coonercial speech in order to 
puraue a non-apeech*related policy. In thoae cir- 
cuaatanceai a ban on apeech could acreen from pub« 
lie view the underlying govemaental policy. See 
Virginia Pharmacy Board t 425 U.S., at 780, n.8 
(Stewart, J., concurring) . Indeed, in recent 
years thia Court haa not approved a blanket ban on 
comercial speech unleaa the expreaaion Itaelf was 
flawed in aosM way, either becauae it waa decep-* 
tive or related to unlawful activity. '^^ 



gee , e.g . , Young v. American Mini TheatreSf Inc ., 427 U.S. 
birr 7rn.35lT576) {Stevana, J., plurality opinion) ; id. 
at 81 n.4 {Powell, J., concurring). Sgp alco Tallay v. 
California, 362 U.S. 60 (I960); CantweTT v7 TonnectTcut , 
510 U.S. 296 (1940)j Lovoll v. City of Griffin , 303 U.S. 
444 (1938); Schneider v. State , 306 U.S. 147 (1939); 
Saia V. New York , 334 U.S. 558 (1940). 

Central Hudaon Gas t Electric Corp . v. Public Service Com- 
miaaion , aupra , 447 U.S. at 566 n.9 . See alao BlackgiurT 
J., concurring I 'Those (atatutea] deaigned to deprivo 
cuatopera of information about producta or aervlcea that 
are legally offered for sale conaistently ha /a been invai* 
idated.' 447 U.S. 574 (footnote oaitted). 
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Sinc« it articulated thii itandArd in Central Hudton. 
the Supr««e Court hai decide.*) a nusb«r of cosMrcial ipeech 
caaei in which it applied the four-part teet and itzuck dovn 
statute! %rhich did not pais Firit Aaendmnt auitter. It did 60 
in central* Budion iteell. It did ic in In Re R.M.J. and in 
Zauderer v. Ogfice of DieciPlinary Coxiniel ^* irtxere it struck 
down different state disciplinary rules allowing only certain 
types and certain swans rj£ attorney adrertising, but not oth* 
ers. It did so again in Bolqer v. Yotinqs Drug Products 
Corp .,^^ in ruling that a federal statute barring the mailing 
of contraceptive advertisenents violated the Constituticn. 

The two nost recent Supraeie Court ccseMrcial speech 

19 

opinions, Posadas de Puerto Rico Assoc . v. Tourisa Co . and 



Footnote continued from previous page. 
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455 


U.S. 


191, 207 ,1982) 


17 


471 


V 3 . 


626, 655 (1985) 


18 


463 


U.S. 


60 (1983). 


19 


478 


U.S. 


328 (1985) 
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Bo^rd of TruitQ«s of thm Stata Unlv#r»ltY of N<%f Yo>x v. Fox, " 
are not to thm contrary. In Poiadti > th« Court applied tha 
four-pare taat to uphold a partial ban by tha Puarto Rico leg* 
iaiatura on caaino gaabling advartiting addraaaad to Fuarto 
Rico raaidants, a ban that did not affact actvartiaing addraaaad 
to touriata in sadia availabla to Puarto Rico raaidants. In 
tha SPWT V. Vox caaa, tho Court did not rule ona vay or tha 
othar on tha constitutionality of tha rastriction of ccsBtarcial 
advartiaing lTi atata univarsity dom roosta at isaua thara. It 
dia, hovr/ar, paxnata)cingiy apply tha four parta of tha Central 
Hudao. teat, Indicating that tha taat indead rataina acna taath 
<9van after Posadas. 

I aai wall aware that both Posadaa and SUNY have bean 
interpreted by aosaa to sean that the Court haa significantly 
reduced tha protect iona availabla to coamerclal apaach. Many 
have quoted — and many have criticired^^ Justice 



20 ^ tJ.S. , 109 S. Ct. 3025 ( 1383), 

Sea, a,q . , Poaadas v, Puerto Rico Assoc . v. Tourisa Co . , 
TTS U7§T 328, 3^4-55 n.4 ('the 'constitutional doctrine 
which bana Puerto Rico froa banning advert i a esants con- 
cerning lawful casino gantbling is not so strange a 
restraint it is callad the First Amendaant . * } 
(Brennan, J., dissenting); Kur^and, 'Posadas da Puerto 
Rico V. Tcarism Corapanyt ' 'Twas Strange, 'Twaa Passing 
Strange; Twas Pitiful, 'Twas Wondrous Pitiful", 1986 S. 
Ct. Rav. 1; Abrans, 'Good Yeax for tho Press, But Not for 
Advertisers,' Tha national Law Journal , aC S-13 {Aug. 11, 
1^86); Lively, 'Tha Suprama Court and CoBonercial Speechx 
.Sew words with an Old .Message, ' 72 Kinn. L. Rav. 289 « 
300-304 ( 1987); Gartner, •Remarks," 56 U. Cin. L. R. :r3, 
1177-78 ( 1988) . 
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R«hnquiif . unpr«ced*nt«d augga.ticn in the Po««d^« caw that 
'the 9r«At«r pov«r to coapiat»ly ban caaino gambling nacea- 
■Arily includaa tha laaaar powar to ban advartXaing of caaino 
gaabling-. it ie iaportant to raaambar, hcnm^x, that both 
thaao racant> caaaa roaaaartad — and, cartaialy in tha racant 
§251 cat^, rigoroualy appiiad — tha four-part Cantral Hud.on 
tait for dataraining tha cone^titutionaliry of ccniarcial spatich 
ragulationa « 

I'va alraady ra^arrad to thia four-part Cantral 
.Hadjon taat, which, aa yoa will r«c5ll, Jnquiraa 

firat, whathar the advartitad activity ia unlawful 
and %rtiethar tha epaach about it ia 
sialaadXng; 

aacond, whathar th* govarn2a»nt*f purportad intar- 
••t in ragulatlng tha spaach ia aobatantlal ! 

third, whathar tha lagiaiation raatricting tha 
apaed directly advancoa tha govarr*aant ' a 
intaraat; and 



Footncta continuad frca pravioui page. 
22 478 U.S. 328, 345-46 (:985) 
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fourth, whether the leg If la t ion it not acre exten-* 
sive thAn necetsftry to lerve the qove rnn ant ' > 
intexeft. 

If we apply this teat to S. 1883, we arrive at the following 
cone Itts lone. 

rirat, not only are aalaa of tobacco prrducta le^al 
in all 50 states and in the District o£ Colusibia, but the 
advertising that would be banned by this proposed legislation 
is not false or deceptive, as false or deceptive advertising of 
all kinds is already banned by current and well-enforced fed- 
eral law. There is no question, then, that the Central Hudson 
test applies to the speech that would be banned as a result of 
th« enactment of 1883. 

Second, the govexmssent ' s interest in promoting the 
health of Aaerican citisens, the d^ep interest that activates 
the wellHwaning sponsors and supporters of S. 1883, is cer» 
tainly sxibatontial. 

But when we cooe to the third part of the teat — 
.ether this legislation will diractly advance the gcvemnent 
interest in prcaoting public h«alch the answer is far from 
lupportive of any total ban on cigarette adverising. A good 
deal of statistical evidence, for example , based on comparisons 
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of tox9*^ nations, suggatti that th«r« i« no correlation 
b^tvMn raitrictiny tobacco advartitiny and dacraaain? ci^a- 
ratta conaixaption. Otha^ studias hava foond that advartiting 
oi product! that hava long bean on tha mar3cat, aaeh aa ciga* 
rettaa, prc«otaa dasand for particular branda of tha product, 
not dMBand'for tha product itialf. 

A federal judge haa concluded that *tvlhile cigarette 
advertising it apparently quite effective in inducing brand 
loyalty, it aeesu tc have little iapact on whether peopla In 
fact aaeoke.*^^ Zren ao fira en opponent of «»oking and ciga- 
rette advertising as former Surgeon General C. tverett Koop haa 
concluded aa recently as last year that 'ttlhere is no scien* 
tificaily rigorous study available to the public that provides 

a definitive ansver to t* basic question whether advertising 

24 

and prcaotion incre^ae the level of tobacco consu«ption. ' 
The weight of this evidence suggests that the Congressional 
• finding, • now included in Section 2(a)(8) of this proro««d 
legi»lation, that 'the tobacco industry contributes signifi- 
cantly to the experiaer.tation vith tobacco and the initiation 



23 capital Broadcasting Co . v. Kitchell, 333 F. Supp. 59 
§88 (O.D.C. 1971) (threa-judge panel) (S)co;iy Wright, u., 
disibnting), aff 'd mea., 405 U.S. 1000 (1C72). 

24 R#ducino the Health Conjaguencai ot Sg>o)cinqt 25 Years ct 
Prooross , at 512 (1989) . 
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cf rft^l4ir tobacco use by children and young adultfl through its 
Advertising and proaotion practices', Is sljq>ly not supported 
by thtt available facts- 

Finally, the fourth part of the Central Hudson tast 
asks whether the legislation is not sore artentive than necas- 
sary to serve the govemsaent's interast. TMe part of the taat 
h^s been nost recently explalnad by tha SupreaM Court to 
reqalra, at the least, a 'reasonable* fit between tha l6g4.ala» 
tive caana ard enda or, in othar words, a at&tute 'vhoae acope 
ia 'in proportion to the intareat aarved", a atatuta ♦ t ia 
•narrowly tailored to achiava tha dasired objective. '^^ 

Whan one looks at tha proposed legislation befora 
thia Contittee, and in particular at the proviaion that would 
u«nleaah the statea to anact conflicting bans and regulationa, 
one can hardly see a atatuta that 1?, in the woruj of the 
Supraae Court, * narrowly tailorod to achieva the daaired objec- 
tiva." Tha purpoaa of this atatuta ia, after all, purportedly 
to 'educate* and 'infona' tha Dublic?^^ yet the proviaion I'va 
been t^ilking about today would permit at laaat tha partial — 



25 Bd. of Truataaa of Stato Univ- of Maw York v. Fox, aupra , 
109 S. Ct. at 3035. 

26 Saa sect. 901(bMl). (3), (6). 
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and perhaps «v%q thm coaiplata — silsncln^ of tobAcco manufac- 
turarsc If tiUs prcposal b^coMt Isv, and scatat raapond to 
Congressloaal ancoura9«ss»nt by banning clgaratta advartlsln^ ot 
cartaia typaa and in cartain areaa, or of all typaa and in all 
axMAM, thar« will ba far laas uaaful inforaation of farad to 
aao)cara. Conaoaara will no lon^ar ba abla to laam which 
brands ara low^tar or low-nicotina. Hor will thay hava accesa 
to infonaation about a variaty of othar ralavant inforaation, 
such aa tasta, prica, and so forth. 

Xa a aattar of constitutional law and public policy, 

a statuta alaad at adocating and inforaing tha public should 

oncouraQa aora spaach, net lass. It should avoid canaorahip, 

not aficouraga it. Aa Justica Scalis haa racantly obsarrad, 

*CT]ha pramiaa of our syataa is that thera is no such thing as 

too auch spaach — that tha ptopla ara not foolish, but intal- 

27 

Ilgant and will saparata tha wheat froa tha chaff.* 

I concluda with ona thataa that I of farad aarlisr. 
Bvsn if you concluda that this proposal would ba or could ba or 
Bdght ba ccjiatitutlonal as dstarainad by a majority of tho 
Supraaa Court, I aubait that you should still not anact it. 
Congrass, I rapaat, hat ita own duty, not oaraly to i^ait for 
ths Supraaa Court to apply its conaticutional calcnlua to this 
Isgialation, but to apply its own. I urga you, in doing that, 
to protact tha firat Aaandaan^ valuss on which our markatplaca 
of Idaas «and of infozaation — has thrived for so long. 



27 Austin V. Tha Michigan Stato Chambar of Cow wrca, No. 
88-1369, slip op. at U-17 (Mar. 27, 1990) ^dissanting 
opinion) . 
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Senator Simon. Professor Neuborne, if we were to eliminate sec- 
tion 955 of the bill, do you have any objection to the rest of the 
bill? 

Mr. Neuborne. No, Senator. The objections that the Freedom to 
Advertise Coalition has to the bill deal with the delegation to local 
regulation. The rest of the bill is, as far as I know, unobjectionable 
to the Coalition. 

Senator Simon. And what abo;;t the argument of Professor Blasi 
that in effect all you are doing is repealing a Federal preemption, 
that that would hardlv be unconstitutional? 

Mr. Neuborne. Well, I was careful in my remarks not to suggest 
that it would be unconstitutional to repeal the Federal preemption. 
I think it would be extremely unwise because it would be an invita- 
tion to unconstitutional censorship at the local level, which would 
usher in a generation of litigation, socially unproductive litigation 
at the local level, and perhaps create such a patchwork that it 
itself would be unconstitutional. 

So that I think the question before us is not the constitutionality 
of repealing the preemption, but the wisdom of in effect delegating 
back to local authorities the power to regujate controversial 
speech. 

The distinction between Professor Blasi*s suggestion about 
lawyei advertising and the advertising of cigarettes is the very real 
world distinction that lawyer advertising is simply not a controver- 
sial activity; it is not the kind of activity that cigarette advertising 
is today. 

Really, what we are talking about is when a particular type of 
speech has reached a lev^l of notoriety, that there is a serious ar- 
gument being made in the society to ban it— at that point, I sug- 
gest. Senator, it becomes an abdication of Congress' respon^^ihility 
to delegate the regulatory power over that to local entities because 
we know that it is goin^ be used, and used vigorously, at that 
local level. 

If there is to be regulation of that type of speech, let it be at the 
national level, let it be effective, let it be uniform, and let it be effi- 
cient. 

Senator Simon. Mr. Abrams, if we were to eliminate section 955, 
I don't expect you to endorse the bill, but is your opposition a little 
less vigorous? 

Mr. Abrams. Senator Simon, first let me make clear that the op- 
position that I have voiced is on constitutional grounds only, that is 
to say, I on behalf of The Tobacco Institute, but there has been 
other testimony, of course, about other sections of the bill by people 
in The Tobacco Institute. 

As regards constitutional issues, I have previously indicated to 
the committee that I had constitutional concerns about portions of 
sections 903 and 911 as well. One of those sections. Senator, pro- 
vides basically for funding for anti-smoking advertisements on tele- 
vision, all this hy onvate groups. This funding is to be accom- 
plished at the saiTiw time as a statute remains in effect which bars 
cigarette companies from advertising on television. 

I don't come here to urge the repeal of that earlier le^^dslation, 
but it does seem to me substantively unfair and to pose a signifi- 
cant First Amendment problem when Congress seeks to so load the 
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dice as to determine by funding what the official position of tl 
government is and what people may hear on television at the same 
time the other side can't be heard. 

I also have problems with the section of the bill which in effect 
establishes funding in an effort to influence the media. There is 
language in the legislation, in section 911, which seeks to have in- 
dividuals coordinate and otherwise seek to direct — and that's my 
language, but I believe "coordinate'' is in the statute — what the 
media says about smoking, all, of course, in the good faith effort to 
prevent people from smoking. They want to go to people who make 
television programs and urge them not to have people smoke. The 
idea is to go to people who do other sorts of programs and deter 
them from doing anything which could lead people to smoke. The 
problem with that is that it is nothing more or less th^.ii manipula- 
tion of the press, and I have a most significant First Amendment 
objection to that as well. 

Mr. Halperin. Senator, could I just comment on that provision? 

Senator Simon. Yes. 

Mr. Halperin. We don't object to the TV advertising provision, 
but only because I have a different view than Mr. Abrams does 
about what is now prohibited. I do not understand current law to 
prohibit advertising by cigarette companies, but rather only adver- 
tising of cigarettes. And our view would be that if there is advertis- 
ing on television, presenting a view about the danger of cigarettes, 
that it would be required that those stations also accept ads, 
whether from tobacco companies or everybody else, which chal- 
lenge the arguments that were presented in those ads about the 
consequences of smoking, and that those ads \/ould i<ot be prohibit- 
ed under the cur ^nt law, and that if they Wv^re prohibited under 
the current law, the current law would be unconstitutional. 

Mr. Abrams. I don't disagree with that. Senator— I am sorry, I'll 
just take a single sentence — I don't disagree with what Mr. Hal- 
perin said. I still believe, though, that given the ban on cigarette 
advertising that for the government to fund anti-smoking ads is un- 
constitutional. 

Senator Simon. Let me ask Mr. Abrams— and this may not be 
your field of expertise with The Tobacco Institute— incidentally. 
Senator Cochran wants to submit a statement for the record about 
this — Mort Halperin has suggested that tobacco advertising has 
very little to do with actual use other than choice of which brand 
you use — I don't want to be misquoting, but as I understand it, the 
tobacco industry spends about $3 billion a year on advertising. 

Is that assumption correct, that this is only to try and get one 
brand or another used'^ Isn't part of tobacco advertising also to en- 
courage consumption? 

Mr. Abrams. A few years ago. Senator, Judge Scully Wright, who 
was an old fan of cigare*^* ^s or cigarette advertising, said that while 
cigarette advertising is apparently quite effective in inducing brand 
loyalty, it seems to have little impact on whether people in fact 
smoke. 

That is the position of The Tobacco Institute, and that is that it 
is the purpose of cigarette advertising to persuade people to smoke 
one brand rather than another brand, to induce people to shift or 
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not to shift from ^ne brand or another, and that that is in fact its 
primary effect as well. 

Senator Simon. Professor Blasi, you get a final word now, since 
you haven't had a chance for any kind of rebuttal. 

Mr. Blasi. I'd like to rebut two different points. With regard to 
Professor Neuborne's statement that in controversial areas we seek 
lA) regelate speech nationally, let me cite many oth'. r controversial 
areas where our traditions are local regulation. Obscenity is one; 
libel, there are constitutional standards, but there are all sorts of 
local variations in tort libel law. Floyd Abrams probably knows 
better than anyone else how libel law can differ from State to 
State. It has a bearing on nationally distributed news stories. Re- 
porter's privilege — when is a source confidential. Liquor advertis- 
ing—we have a regime of local regulation of liquor advertising, and 
the sky has not fallen. Advertisers know how to tailor their mar- 
keting to local variations. 

I am told that demographic differences lead to even nationally 
distribut<?d publications having different issues for different areas 
because of the different demographic appeals and so forth. 

The other point about is there enough evidence to indicate that 
there is a connection between banning advertising and reducing ag- 
gregate demand — as a constitutional issue, I think we are pretty 
much in agreement that the court has adopted a fairly deferential 
standard, and as far as constitutionality is concerned, I think it is a 
pretty easy question But simply as a matter of policy, let me just 
quote from a letter that was written by the National Advisory 
Council on Drug Abuse to then Secretary of Flealth and Human 
Services Margaret Heckler. 

'The single most important step this society can take in its goal 
of preventing smoking among its people, in particular its young 
people, is to prohibit cigarette advertising." 

There are some expert observers who think this can be very im- 
portant. 

[Additional statements and materials submitted for the record 
follow:] 
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Senator Thad Cochran 



Mr. Chairman, I have several statements which I would like to submit for 
the record: 



• Tino Duran . President of the National Association of Hispanic 

Publications, who requested to testify, has prepared a statement. 

• Charles Sherrill. President of the National Assoaation of Black-Owned 

Broadcasters. Mr. Shernlls' association represents Blacks who own 
radio and television stations, cable television systems and related 
businesses. 

• John Enoch . Publisher of Minorities and Women in Business. 

• Nat Moore - Founder and President of a Miami-based sports promotion 

firm. 



These statements represent the views of minority groups as to the impact of 
this legislation on their busmesses. I submit, Mr. Chciirman, that their 
views be heard and would appreciate their testimony be made part of the 
record. Thank you. 
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National Association 
of Hispanic Publications 



March 15, 1990 

The Honortblc Sdwirt M Kennedy 
Chunnin 

Senate Ubor and Human Resources Commiuee 
527 Han Senate Offl':t BuUdinf 
Wa»hm|ton. DC 205:0 

Dear Senator Kcnnt^y. 

AS President of the Nadonil Assodattos of Hlntnic Publications, I would kke to be 
scheduled for the heanni due os Ami 3rd. 1990, to exprtts ray oppositions of 
S.I883, ihe Tobacco Education and Health ProTocdofl Act of 1990. 

We sironjly believe thaiif tntcted, S. 1 883 would icverclv In^wi the Hispanic pnnt 
media industry, which reUes heavily on the tuppon o: toemben of w tobacco 
industry, hence hunin| the Hispanic business comznuoity aod Hispanic popuUtiOn 
at large. Furthenzion, this blUwouM establish idantcrouspsecedeat for cens^ 
the advenistng of oiher "coiurovenial" products, and would conceivably xiolate the 
First Amendment of the U.S. Coosdtution u It reUus to freedom of choice. 

We urge your utmost consideradon to our opposition and pray for opportunity to 
present our views durutg the hearings. 

Sincerely. 



TlnoDuran 
Presldant 

Kadonal Assodanon of 
Hispanic Publictoons 
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STATEMENT OF THE NATIONAL ASSOCIATION 
OF BLACK-OWNED BROADCASTERS TO THE SENATE 
COMMITTEE ON LABOR AND HUMAN RESOURCES 
CONCERNING THE BROADCAST PROVISION OF S. 1883 

Mr Chaimun and Members uf the Committee, the National Associauon of Black « 
ONvncii Brcwdc asters (NABOB) appreciates this opportunity to comment on S 1883. "The 
Tobacco Product Education and Health Act of 1990." Founded in 1976. NABOB 
represents the mtcresis of 102 individuals and 160 stations nationwide Our membership is 
comprised of AfnLon AmcnLans who own radio and/or television stations, cable systcnxs 
and related businesses 

We are submiUmg this statement to express our particular concern with Section 903 
iaii3; of S 1883. which states that the newly Lrealed Center for Tobacco Products would 
Kourdmaiej v^ilh filni makers, broadcast nx^dia managers, and others regarding the impact 
of the n^diaon lubatti) use behavior " We believe that the vague cntcna and broad 
language m mis pro ision creates an invitation to the Federal goverr.ment to try tu ^cnsor 
broadcasters and film makers' depiction of cigarette smoking 

In the name or v-oordinating" with film makers and bnxidtastcrs. the government 
could attempt to prcss the broadcast industry into service as a spokesnun for Us view > on 
the subjec t of smoking and health Broadcasters could be forced to compromise or 
sacnfue the crcaiivii) or authentic ily of a story in order to appease the interests and advance 
the goals ot the federal government For example, the Deptinment of Health and Human 
Services could decide ihal a panicular character in a television program or tclcvisied film 
sliould not be depicted as a snx.ker In addition, any program or film which features a 



Charles Shenill 
IVesident 

National Association of Hlac k'0\\ned Broadcasters 
1730 M Street. NW, Suite 412 
Washmgton, I) C 2(X)^() 
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smoker could be forced lo include some type of ami snx)king niessage to present an 
opposing veiwpomi This t>pc of proposal is boUi paiemalislic and offensive to the free 
expression of ideas \vhich our country is supposed to protect 

forving br\xidca.sicrs to reflect the governments views and interests threatens our 
basic First \nier.Jnient nght to speak freely - or not to speak ?i 'i - on issues of pubiic 
policy We cannot and should not compromise these important freedoms on the 
assumption that any depiction of smoking in the mc^.a is an "insidious" invitation lo >outh 
to begin using cigorclies Such a notion is no^ jnl) absurd, but could well lead us down 
{\\<* t.l«oper\ slope oi censorship - o^>cning the door for similar government ininision in'^ 
the media depiction of everything from alcohol use to mjr.ii behavior 

Hie broadcast nv;dia have always been commji.ri^ ' siting a balanced and 
accurate portrayal ot all *.vMUroversial issues - including the alleged health effe*.is of 
tobacco use Such taimess ha.s been and should continue to bt achieved without 
government intrusion 

I hough nuinv of u\ share your concern^ about the use of tobacco bv ihe voung 
people oi our nauoji, we (.annoi suppt>n ain legislation which ^vould insinuate the Federal 
guvcnuiiciu uuu ilic attairs of the bmadca^^l, or anv iither. media This pn.)jx)sal flies in the 
tacc ot ihosc values and beliefs that we, as sources ol public infomiaiion. hold sacrcd We 
Ivlievc It mu^t be elimmatcci 

lliank vou tor yourattennon to this nutter 
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STATEMEOT OF MR. JOHN ENOCH, PUBUSHER, 
MINORITIES AND WOMEN IN BUSINESS, TO 
THE COMMTITEE ON LABOR AND HUMAN 
RESOURCES REGARDING S. 1883. 



Mr. Chaiiman, Members of the Committee. I would like thank you 
for the opponunity to express my views on the advertising provisions 
contained in S. 1883. 'iTie Tobacco Product Education and Health 

Protct. ion Act of 1990." 

My name is John Enoch. I am the publisher of Minorida and 
Women In Business, a small magaiine designed specifically to address the 
unique business interests of women and minority groups in this country. 
My pubUcaucT provides a forum for discussing issues of concern to groups 
which have traditionally faced great obstacles to achieving success in the 

business world. 

As a minority publisher, I am particularly concerned about 
le slative proposals which would permit sc%'ere restrictions, or complete 
bans, on tobacco advertising. The proposals in S. 1883 easily could lead 
to either of these results. Censorship problems jump out from the 
language in S. i883 authorizing advertising restrictions in the name of 
putting a halt to youth smoking. While reducing the incidence of smoking 
among youth is a laudable goal, one which we can safely .assume no one 
opposes, advertising restrictions or bans wiU not help accomplish this 
purpose. As long as tobacco products are legal, they should be permitted 
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to be advcniscd to adult consumers. If there are complaints about 
advertisements allegedly targeting j'outh, forums odst to address and 
rectify these issues Bui we should not allow our zeal, however wcll- 
initniioned, to compromise our Hrsi Amendment freedoms. Censorship, 
even in the name of protecting our youth, cannot be tolerated. 

/\nd that is not the only problenL These same provisions could 
result in a patchwx)rk of State and local advertising restrictions which 
would make it extremely difficult, if not impossible, to include tobacco 
advertising m a magazine with national distribution, such as Minorides and 
Women In Business. 

Minority publications have long relied on tobacco industry 
advertismg revenues for their economic survivaL For some publications, 
these revenues can often mean the difference between sta>ing afloat and 
going under. In addition, sm.ill publications would be particularly hard- 
pressed to meet the numerous and varied State and local requirements for 
pnnt tobacco advertising that would likely appear if S. 1883 is passed in 
its current form. 

As to the issue of targeting different kinds of smokers in different 
advertisements, marketing expcm and publishers such as myself recognize 
this as a common sense, accepted practice among manufacturers of 
consumer products. There is nothing "insidious'* about advertising to a 
specific segment of your maiicet. In fact, in my view, it would be more 
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offensive if the tobacco industiy ignored- its minority consumers. 
FbithcrmorCj to suggest that miporitics and women arc somehow more 
vulnerable to tobacco advertising, and thus less capable of maldng rauonal 
3sd infonsed decisiojss on ^^^ther to sisok?, smscks of racism, sexiss 
and misguided pateiTtalism. 

We can be fairly certain what tobacco advertising restrictions or 
bans might accomplish. A recent study by the Leadership Council on 
Advertising Issues indicates that such restrictions could place thousands of 
media and advertising personnel out of work, and force many publications 
and agencies, especially smaller, minority-operated businesses, to close 
their doors, while doing nothing to reduce the number of people who 
smoke. 

As a publisher, I oppose any attempt to compromise our 
fundamental freedoms of speech and cjqrression. Charges that the 
cdiionaJ content of minorliy publications has been dictated by the tobacco 
industiy are both unfoondcd and offensive. I have yet to hear similar 
charges against mainstream publications such as T^me and Newsweek, both 
of which accept substantial amounts of tobacco advertising, 

Mr. Chairman, adults have a right to choose whether or not they 
wish to smoke. The alleged health hazards of tobacco products are widely 
known. While tobacco products temain legal, manufacturers should be 
permitted to advertise. Restricting or prohibiting such advertisements 
would do nothing but deprive minority pubh'cations of a crucial source of 
revenue. 

I ask that you carefully consider die negative effects that ?. 1883 
may have on 1K2 nxinority publications. The economic survival of this vital 
source of information for minorities and women hangs in the balance. 

Thank you. 
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STATZMZVT OT VXT IfOOU, PSS8IDBXT, MAT MOOJtB MR) 
X8SOCIATB8, IliC. TO TXS SKXXTS COKXlTm OX LABOR AKD 
HtJXAir SX80USCX8 COKCUUmiO THE ETTXCT 07 8. 1«93 
OX TOBACCO mOUSTBT dPOXSOSSSI? OT ICIVORZTY BYSKTS 



Mr. Chairsan and Mexbers of the Coaaittee, sy naae is Nat 
Moore. Soae of you may renesber ae froB ay y<;ars with the 
National football league's Miaai Dolphins. But I do not wish 
address you today as a foraer football player, but rather, as the 
current president of Mat Moore and Associates, Inc., a ssall, 
Miasi-based proactions fira. My company coordinates proaotions 
for a nuaber o^ MFL-sponsored charity events, such as celebrity 
golf toumaaentSf and non-HFL related activities such as Miaai 'i^ 
Annual Colonbian Festival. It is ay concern for S. 1883 's 
potential iapact on the latter events that proapts ae to subait 
this stateaent. 

The Colonbian Festival is a two day celebration for Miaai 
residents of Coloabian extraction. The event has grown in 
popularity each year, the last event attracting nearly 40,000 
participants. It is a great source of entertainaent and pride for 
aany se&bers of Miaai 's burgeoning Hispanic coaaunity. As you can 
well iaagine, an event of this cagnitude requires a considerable 
aaount of aoney to ensure its saooth and successful operation. We 
depend on the generosity and assistance of our sponsors to make 
this event accessible and affordable for all who wish to attend. 

Through corporate sponsorship, the Festival can offer free 
entertainaent to participants froa a wide range of socio-econoaic 
groups. Without such funding, we would be forced to charge for 
aany events, and cancel others altogether. Those of the aost 
nodest aeans would suffer the aost. In all likelihood, the 
Festival would cease to exist. 
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Despite the large crowds and past success of festivals of 
thi» Kind, it is often extre»ely difficult to attract corporate 
sponsors for these events. For reason of their own, aany large 
corporations do not see the value of sponsoring tfiiiority-oriented 
events. The Festival has been fortunate, however, to have the 
strong and valuable support of the Philip Morris Companies as one 
of its najor sponsors. Through Philip Morris' assistance and 
contributions, the Festival can bring consistently high quality 
entertainaent to its participants. We are grateful to the company 
for its years of support, and applaud its efforts to help not only 
our event, but the ainority conaunity as a whole. 

The legislation pending before your Coajaittee could permit 
State and local govcmaents to severely rertrict or completely ban 
such sponsorship activity. As a former athlete, I share your 
concerns about the alleged health effects of smoking, particularly 
as they affect the youth in our country. However, I do not feel 
that we should pursue solutions to these concerns blindly, without 
considering the broader implications of these proposals. 

I do not b.'ilieve that the tobacco industry's support of 
events such as the Colombian Festival would convince anyone, 
especially a young person, to begin smoking cigarettes. I do 
believe, however, that permitting States and localities to ban 
event sponsorship would spell the end of many worthwhile cultural 
events, particularly those geared to minority groups. We cannot 
take away a source of pride and entertainment for thousands of 
people on the dubious assumption that it will change anyone's 
smoking habits. 

We must continue to address the issue of youth smoking, but 
not through censorship of information and disruption of legitimate 
business practices. Moreover, organizations should be permitted 
to make independent decisions to accept funding from the tobacco 
industry, or any other legitimate sponsor, without government 
restrictions or harassment. 

Thank you. 
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ROY SESSIONS. HO 
Professor and Chairwan 
DepartiDent of Otolaryngology— Head and Keck Surgery 
Georgetown University Madical School 
Washington, DC 

Mr. Chairman, my name is Or. Roy Sessions, and I am Profesior and 
Chairman of the Oepartment of Otolaryngol ogy-Head and Neck Surgery at 
Georgetown University Medical School. I have been asked to 
articulate the position of the American Academy of Otolaryngol ogy-Head 
and Neck Surgery on the ever- increasing threat to our society from 
smokeless, rather than smoking, tobacco and to offer the Academy's 
endorsement of S 1883, the "Tobacco Product Education and Health 
Protection Act of 1990." 

It is altogether appropriate at this time of our social 
development that the United States Congress is addressing the case of 
the tobacco industry-vs-the U.S. citizens. Hardly a day goes by 
without some matter regarding societies' intolerance of tobacco 
products being featured in the published or spoken media. More and 
more, issues such as passive smoking and its subsequent alteration o' 
the airspace are brought up. It is becoming increasingly inconvenient 
for people to smoke. Clearly the time is right for the Congress to act 
on the wishes of the country in this matter. 

Public health and the impact of ill health are also of increasing 
concern to our country. The number of deaths, the amount of chronic 
illness, and the cost of both to the system is staggering. When the 
impact upon the work place is factored in, the actual cost is 
incalculable. 

We specifically would like to commend you for your leadership and 
for including Section 928, "Public Education Regarding Smokeless 
Tobacco." I come here today, Mr. Chairman, bearing a warning against 
this new health threat, the insidious threat of smokeless tobacco. 

The American Academy of Otolaryngology— Head and Neck Surgery is 
*-hP -^^^n^nt political ^nd educational organization of that specialty 
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that takes care of most of the cancers of the head and neck. As such, 
this organization represents a group of doctors v/ho have a growing 
concern over the increasing use of thif cancer causing tobacco. The 
effects of chewing tobacco are the :a^fie as all tobacco, bi't the dangers 
to health are even more insidious than smoking. I use the word 
insidious because of the simple fact that many people believe smokeless 
tobacco IS a safe alternative to smoking, which it is not. 

Make no mistake about it, the youngsters of America have proven 
vulnerable to tne seductive ads featuring idolized sports heroes 
"placing a pinch between cheek and gum.'* The sponscrship of racing car 
events, the rodeos, and the subtle but powerful picture of a major 
league baseball player performing before a national TV audience with a 
wad of tobacco in his cheek are but a few examples of youth directed 
advertisements. Youthful vulnerability to such temptations is 
substantiated by the fact that over 50% of smokeless tobacco users 
started before their 12th birthday. In some states, there is 
substantial use of th's product in children as early as the third 
grade. Somehow, the tobacco industry has convinced a large number of 
our youngsters that there is a macho appearance to walking down a high 
school hallway with an obvious tin of smokeless tobacco in the hip 
pocket of their blue jeans. Insidious threat's—Yes I 

Danger to health?— Yes! Those of us who treat head and neck 
cancer feel strongly that smokeless tobacco can and does cause mouth 
cancer. In fact, the same dangerous nitrosamines found in smoking 
tobacco are significantly mure concentrated in smokeless tobacco. 
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Also, when the nicotine enters the blood stream its harmful chemicals 
affect the cardiovascular and digestive systems and create an even 
more pronounced addiction or dependency than smoking. 

So that you do not underrate the seriousness of mouth cancer, 
almost 50% of the 30,000 new oral cancers diagnosed in the United 
States each year go on to die of that disease. We predict that if the 
present rate of smokeless tobacco usage in the United Slates continues, 
the number of mouth cancers that will ultimately be seen in the current 
generation of using youngsters will dramatically increase.. 
Essentially, if we educate our young about the evils of smoking, but at 
the same time we allow the tobacco industry to convince them that 
smokeless tobacco is a safe alternative, we will be trading lung cancer 
for mouth cancer. Additionally, because the cravings related to 
dependency on smokeless tobacco are the same as with sn- g, a person 
who manages to stop the former is much more likely to start snwking. 

It IS worth pointing out that people who have been addicted to 
both smokeless tobacco and cigarettes consistently say that it is much 
more difficult to stop using smokeless tobacco. These observations are 
substantiated by reports from behavioral modification clinics that 
report a much lower success rate with smokeless tobacco users. 

In watching this whole smokeless tobacco issue develop over the 
last five years, I am struck by a sense of deja vu; with the 
tobacco industry bobbing and weaving around the fundamental issues; 
with wide-eyed innocence denying their efforts to corrupt young 
Americans; their play with the words such as dependency, addiction and 
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habi tuatiort; and finally their attempt to dispute the repeated evidence 
and observations showing a linkage between smokeless tobacco and such 
ailments as mouth cancer, dental disease, heart disease, and others. 
The medical profession was shamefully slow to convince the public jest 
how harmful smoking was, even though evidence had been mounting for 
years. Hopefully, we »von't make that mistake again. We have labeled 
smokeless tobacco for what it really is--a hazard to public health and 
as such, a creator of human misery and a potential economic drain on 
our society. 

I will close by leaving with you the following facts: 

• There are more than 12 million smokeless tobacco users in the U.S., 
3 million of whom are under the age of 21. 

• Over the past decade, sales of smokeless tobacco have increased an 
average of 11 percent per year. 

f From 1978 to 1984, production of snuff increased 56% and production 
of chewing tobacco increased 36 percent. 

f Sales of oral snuff in the U.S. by tobacco companies rose from 240 
million cans in 1976 to 480 million cans in 1985. 

f A National institute on Drug Abuse survey indicated 27 percent of 
males age 12 through ?0 used smokeless tobacco in 1985. 
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• A 1990 survey conducted by the American Academy of 
Otolaryngology— Head and Neck Surgery found that as many as four 
million U.S. male teenagers are largely unaware that health problems 
are comnonly associated with smokeless tobacco, and some are 
potential ly fatal. 

• Use of Smokeless tobacco among college athletes is up 40 percent 
over the past four years. 

• Over 60 percent of college baseball players use smokeless tobacco. 

• Twenty-two percent of college men are snuff users. 

The A.TOncan Academy of Otolaryngol ogy—Head and Neck Surgery 
thanks you for the opportunity to testify in support of this most 
important legislation, S 1883. Our "Through With Chew" oublic 
education campaign is now in its second year. As a result of our 
members and materials, our health warning about smokeless tobacco has 
reached millions of young Americans through their schools and comnjnity 
organizations. But our campaign is not enough to thwart this menace to 
publ.c health; legislation is needed so that further resources are 
committed to eliminating this threat. Again, 1 want to commend you for 
your leadership, Mr. Chairman, in this effort to protect the American 
citizens' health. 
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THE UNIVERSITY OF CHICAGO 
THELAW SCHOOL 
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March 27, 1990 

Senator Edward M. Kennedy 

Conunittee on Labor and Human Resources 

Dirksen Building 424 

United States Senate 

Washington, D.C. 20510 

Dear Senator Kennedy: 

I am sorry that I will be unable to attend the hearings on 
April 3. In lieu ot doing so, I am writing to respond to your 
request tot my views on the constitutionality of section 955 of 
S. 1883. 

In essence, section 955 would repeal existing federal law 
insofar as it preempts state and local regulation of advertising 
of tobacco products. I believe that for at least two reasons, 
section 955 oC S. 1883 raises no serious constitutional issues. 

The first and more fundamental reason is that section 955 
would restrict no speech. It would merely repeal a federal 
statutory prohibition on the enactment of state and local laws. 
Since section 9*^5, standing by itself, would not regulate speech. 
It could not violate the first amendment. The second reason that 
section 955 raises no serious issue is that under existing law, 
it is highly ptobable that Congress has the constitutional 
authority to ban all advertising of cigarettes. 

Let me spell out these conclusions in somewhat more detail. 

1. Section 955 does not regulate speech at all. It is 
entirely noncoercive. All that it does is to elimi.nate a federal 
prohibition on state and local regulation of cigarette 
advertising. It is possible, though unlikely, that such 
regulation (when and if it occurs) would be unconstitutional. But 
even if this is so, the state and local regulation would be 
unconstitutional — not the elimination of federal preemption. 

To put It another way: If section 955 is an unconstitutional 
restriction on speech, then the federal government is under a 
constitutional duty to preempt all state laws that would, if and 
when enacted, regulate speech. That proposition would be very 
hard indeed to sustain. Quite generally. Congress has left the 
states entirely free to regulate speech, including commercial 
speech. Tne federal government rarely prevents the states from 
regulating the advertising of alcohol, automobiles, cerealo, and 




199 



aspirin not to mention speech relating to obscenity, l^bel, 
bribety, "fighting words," or scientific speech. 

In these and other contexts, the first amendment is not 
violated by the absence of federal preemption, when the first 
amendment Is violated, it is the exist*?nce of unconstitutional 
state laws that creates the problem, in a nutshell: Since section 
9S5 bans no speech, it cannot violate the first amendment. 

It is irrelevant to this conci ion that after the enactment 
of section 9SS, states might enact i.aws that would violate the 
first amendment* or produce laws tha*- would, as a practical 
matter, make it impossible for cigarette companies to advertise. 
If any state laws regulate constitutionally protected speech, 
they will be struck down — like any unconstitutional state law. 
The federal government does not 'vuolate the first amendment when 
It fails CO preempt even unconstitutional state 'aws. 

This conclusion follows naturally from the Supreme Co* rt's 
decisions in the general area of "ripeness." In the ripeness 
cases, the Court has established that laws will not be struck 
down merely because they might, at some time and in the future, 
give rise to genuine restrictions on speech. Time and again, the 
Court nas said that it will not strike down government action 
unless and until such action shows " specif ic present objective 
harm or a threat of specific future harm." Laird v. Tatum , 408 
U.S. 1 (1982) (emphasis added) . 

In the Lai rd case, for example, a class of people challenged 
a program by the U.S. Army that was alleged to involve the 
surveillance of lawful political ac*'ivity by civilians. According 
to the plaintiffs, the Army was involved in an ongoing process of 
investigating and reporting on meetings, speakers, and other 
matters. The Supreme Coiut said that the case was r.ot justiciable 
in the absence of "specific actions" taken by the Army against 
the plaintiffs. See also U nited States v. Mitchell , 330 U.S. 7b 
(1947) (refusing to enjoin Hatch Act on the theory that the 
plaintiffs had not shown a real interference with their rights). 

In fact, section 955 is considerably easier than Lai rd or 
Mitche 11 . In those cases, it would have been possible to argue 
that the actjal government action under challenge by itself 
imposed a serious chilling effect on speech. Section <i55, if 
enacted, would do no such thing. It would merely remove a 
congressional disability on the states. Any chilling effect, would 
be created by state laws, if and when they are enacted. The mere 
prospect of state laws that have not yet been enacted cannot be 
said to violate the first amendment, it is such laws, not section 
955, that would raise constitutional questions. 

2. Even if section 955 did regulate cigarette advertising, 
it would probably be constitutional. Indeed, I believe that under 
current law, the first amendment would not bar an across-the- 
board federal pronibition on any and all cigarette advertising. 
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By far the leading case is Posadas del Puerto Rico v. 
Tourism Co , , 478 U.S. 328 (1986/"] In that case tne Court was 
faced with Puerto Rican measures restricting the advertising of 
casino gambling, when the advertising was ai&ed at the residents 
of Puerto Rico. The Court said that the constitutionality of a 
restriction on non-misleading and non-fraudulent advertising of a 
lawful activity would depend on (a) whether the government has a 
"substantial interest** in regulation, (b) whether the 
restrictions directly advance those interests^ and (c) whether 
the restricfions are no more extensive than necessary to serve 
that interest. 

In Posadas , the Court answered all of these questions in the 
affirmative. Its answers argue strongly in favor of the 
constitutionality of a government ban on cigarette advertising. 
According to the Court, the state had a substantial interest in 
avoiding the serious harmful effects of casino gambling on Puerto 
Rican residents, including an increase in corruption and a 
disruption of "moral and cultural patterns'* Id., at 341. Moreover, 
the Court said that- the government's belief that the advertising 
ban would decrease casino gambling was "a recsonable one** 
verified by the fact that the plaintiff had been willing to 
litigate so strenuously. Id^ at 342. It did not matter that other 
kinds of gambling were not regulated. Finally, and critically, 
the Court said that the legislature was under no obligation 
merely to engage in "^counterspesch, " but instead could conclude 
that •'residents of Puerto Rico ar.-* already aware of the risk of 
casino gambling, yet would nevertheless be induced by widespread 
advertising to engage m such po'entially harmful conduct." 

In passages that directly support the constitutionality of a 
cigarette advertising ban, the Court stressed that "the Puerto 
Rico Legislature surely could have prohibited casino gambling by 
the residents of Puerto Rico altogether. In our view, the greater 
power -o completely ban casino gambling necessarily includes the 
lesser power to ban advertising of casino gambling .** Id. at 345-4 
(emphasis added). For the Court, '*it is precisely because the 
government could have enacted a wholesale prohibition of l^.e 
underlying conduct that it is permissible for the government to 
take the less intrusive step of allowing the conduct, but 
reducing the demand through restrictions on advertising." The 
Court noted that statutory "regulation of products or activities 
deemed harmful, such as cigarette s, alcoholic beverages, and 
prostitution, has varied from outright prohibition ... to 
legalization of the product cr activity with restrictions on 
stimulation of its demand** {emphasis added). 

Insofar as Posadas indicates that restrictions on commercial 
speech need not be the "least restrictive means'* of controlling 
the harm, it was vigorously and unequivocally reaffirmed in Board 
of Trustees V. Fox , b7 O.S.L.W. 5015 (1989). There the Court 
refused to invalidate on its face a decision by a state 
university to ban the sale of lawful products on university 
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preaises. See also Minnesota N e wspaper Ass' n v» Postaaster 
General , 677 F. Supp. 1400 (D. Minn. 1987) (upholding a federal 
ban on use ot mails to send newspapers containing advercisesents 
for lotteries); Dunaqin v. City ot OxCord, Miss, , 718 P. 2d 728, 
751 (5th Cir. 1983) (upholding a ban on liquor advertising, and 
cited with approval in Posadas). Dunagin relied in part on the 
Twenty-Pirst Aaendnent, which allows states to ban the 
importation of intoxicating liquors. See also California v. 
LaRue, 409 U.S, 109 (1972). But cost of the court's analysis 
tracked the ordinary conaercial speech approach, and it was that 
analysis, not the reliance on the Twenty-First Amendicent, that 
the Supreme Court cited with approval in Posadas . 

Posadas probably means that Congress could ban cig-arette 

advertising if it wanted to do so. If Posadas is to be 

di£ luished, it might be on any of three grounds. Each of these 
grc 5, however, is unpersuasive. 

a. It night be argued that the government lacks the 
constitutional power to ban cigarette smoking. If this is so, 
Posadas is inapposite, since that case turned on the government's 
power to ban casino gambling. There is, however, little question 
that the government could ban the sale and smoking of cigarettes 
if it so chose. The government has broad power to regulate in the 
social and economic sphere so long as its decisions are 
"rational," see Willia.^son v. Lee Optical , 348 U.S. 483 (1955); 
Ferguson v. Skrupa , 37? U.S. 726 (1963). Indeed, the government 
already bans many foods and drugs that are thougnt to pose a risk 
to public health. There would be serious objections to a 
government ban on cigarettes, but those objections would not be 
constitutional m nature. 

b. The legislation at issue m Posadas actually legalized an 
activity that (a) had theretofore been illegal and (b) is m fact 
illegal' m the majority of the states. Perhaps a state can bar 
advertising of a prodact that it is simultaneously permitting for 
the first tine, or perhaps a state can do o if, but only if, the 
activity is one that has* historically been or is currently 
oanned. With respect to cigarettes, of course, neither ot these 
conditions holds. 

It IS doubtfal, however, that this distinction is a 
plausible one. The eitipnasis m Posadas was on the fact that 
cigarette advertising could persuade people to engage m conduct 
that the legislature believed to be harmful both to them and to 
the cosmunity at large. The same is true of cigarette advertising 
— or at least Congress could so find. The fact that cigarette 
smoking has always been legal does not bear at all on this issue. 
In other words: It is true that Posadas involved an activity that 
had previously been illegal and that is illegal in many states, 
but this fact was not important to the Court's conclusion. 
Instead the Court said that the power to ban casino gambling 
necessarily included the power to ban advertising of that 
activity --a conclusion that would apply here as well. 
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c. Perhaps Posadas could be thought to turn on the peculiar 
fact that Puerto Rico was attempting to ensure that tourists 
would use its casinos* but simultaneously to protect its own ^ 
citizens against gambling. The factual situation in the case was 
in this sense quite unusual. Puerto Rico wanted to gain the 
revenues from tourism that casino gambling would bring, but it 
also wanted to ensure that its citizens would engage in their 
normal activities rather than in gambling* This odd combination 
of goals has no parallel in the context of cigarette adver*-ising . 
If Congress banned such advertising* it would be attempting to 
protect all citizens against the persuasive force of the speech? 
there was no such attempt in Posadas . 

This argument does not* however, furnish a good basis for 
distinguishing between Posadas and a government ban on cigarette 
advertising. It is true that Puerto Rico had an odd constellation 
of goals, but that fact did not play a role in the Court's 
reasoning, and indeed it is very hard to see how it could have 
done so. The Posadas Court emphasized that the greater power to 
ban the product included the lesser power to ban advertising, at 
least where significant harms were thought to follow from 
advertising. It Is that conclusion that is critical here. 

I conclude that after Posadas, a government ban on cigarette 
advertising would m all likelihood be i.pheld. Of course it is 
conceivable that the Supreme Court would overrule Posadas * but 
that would be most surprising. 

An additional note. I know that some people are concerned 
about the consequences of Posadas * and of governr?'*nt bans on 
comniircial advertising, for the general principle of freedom of 
speecn. But it is important to recall that for almost all of the 
nation's history, com^-z^ercial speecn received no protection 
whatsoever. There is absolutely no evidence that the framers of 
the original Constitution (or of the fourteenth amendment) 
thought that commercial speech should receive any protection at 
all. Indeed* in 1942, a unanimous Court — including not merely 
Justices Frankfurter and Jackson, but also Justices Black and 
Douglas, the most vigorous defenders of the free speech principle 
in the nation's history said that it was '•clear" that the 
Constitution does not restrain government's pc^^er over cCTimercial 
advertising. Valentine v. Chrestensen * 316 U.S. 52 (1942). 

This ruling represented the law until the mid-1970s. It was 
not until that very recent date that the Court estaolished that 
advertising would sometimes receive protection. See Biqelow v. 
Virginia , 421 U.S. 809 (1975); Virginia State 3d. of Pharmacy y. 
Virginia Citizens Consumer Council , 425 U.S. 748 (1976). In this 
light, one might see the Posadas principle — the government may 
restrict commercial adverFising of products that it might also 
ba.'t, if It has a substantial reason for doing so and if the 
restriction wni serve that purpose as fully consistent with 
Droad and generous principles of froe expression as those 
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principles have been understood within our constitutional 
tradition. 

To defend section 955, however, it is not necessary to 
erplore these moie general issues. Section 955 bans no speech. It 
is therefore constitutional. 

If I can be of any further assistance, please do not 
hesitate to contact me. Best regards. 

Sincerely, 



Cass R. Sunstein 

Karl N. Llewellyn Professor 

of Jurisprudence 

Law School and Department of 

Political Science 
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Second Floor 
1615 New Hampthtrt Avefxic. N.W. 
W»h«ngtoa O.C. 2000^2550 
(202) 234-9375 
f*x: (202) 332-^90 



April 2, 1990 



The Honorable Edward M. Kennedy 
Chainoan 

Cozmittee on Labor and Huoan Resources 
428 Dirksen Sonate Office Building 
Washington, D.C. 20510 

Dear Senator Kennedy: 

He have reviewed a letter ^iresaed to you by the Aino. i':an 
Civil Lxberties Union, in which ACLU states i*a opposition to 
Section 955 of your tobacco regulation bill, S. 1883. As set 
forth in greater detail in the attached rebuttal to that letter, 
xt is plain that the ACLU's opposition to Section 955 's repeal of 
a portion of the federal preesaption against state and local 
govenunent regulation of tobacco advertising is based on mere 
speculation and a misconstruction of Suprene Court precedent 
regarding 'conanercial" speech. 

The ACLU seeks to have it both way«. On the one hand, it 
contends that freedom of speech should be protected. On the 
other hand, it uses the exercise of free speech by tobacco 
control advocates as a basis for arguing thct tobacco advertising 
should be given unique protection against state and local 
regulation ("tobacco i« uniquely the target of efforts to ban or 
curtail coRxaercial speech regarding it'). The ACLU contends that 
consuzQer products such as toothpaste and haxrspray — which are not 
considered particularly lethal or addictive items — do not require 
the special protection that is somehov deserved by tobacco, a 
product nhat is responsible for 390,000 deaths a year in the 
United States and the addiction of 50 million of its users. 

The ACLU'S reasoning leads to the bizarre conclusion that 
since tobacco is uniquely harroful, it deserves unique protection 
fron potential regulation! 
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^urro^^Hf' ^"2"' "Y^®" °^ ^^"^ Amendment issues 
?hat it iS^con^J^r.f^^" '^'^^^ " the conclusion 

^hf i "constitutional, reasonfible and necessary to restrict 
the advertising and promotional practices of this indSst^ 

once aLin^®?n/^\'^^"'' untenable position, and applaud you, 
legislIriSi, introducing this sensible and workable ^ ' 



Fran Du Meile 
Director of Goverrment 

Relations 
American Lung Association 



Sincerely, 



Scott D. Ballin 

Legislative Counsel ard 
Vice President for 
Public Affairs 

American Heart Aasocia'.ion 




for Public Affairs 
American Cancer Society 
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ACLIJ OUT OF TOUCH 
WrrHREALITVON 
CONSTITUTIONALITY OF 
REGUIjlTING TOBACCO ADVERTISING 

The American Civil Liberties Union has sent a letter to Senator Kennedy 
opposing Section 955 of his legislation S. 1883, the "Tobacco Product 
Education and Health Protection Act of 1990/ arguing that the hi\& 
proposal to remove a federal preemption on the advertising of tobacco 
product would 'impede the First Amendment rights of advertisers.' 

The Coalition on Smoking OR Health (American Lung Asfociation, 
American Heart Association, American Cancer Society) has reviewed the 
arguments set out in the letter and offer the following rebuttal comments. 

h ACLU : "In our view, any effort to revoke federal preemption of the 
regulation of tobacco advertising would likely lead to a plethora of new 
advertising requirements by state and local governments. This entirely 
predictable result will significantly impede the First Amendment rights of 
advertisers of lawful tobacco products to create national advertising 
campaigns." 

REBUTTAI^ The Supreme Court has indicated unequivocally that 
advertising of products deemed u state, local or federal legislature to be 
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harmful can be banned or restricted in lieu of banning the sale of the 
product. In this case, the ACLU must concede that neither Section 955 nor 
S. 1883 bans or restricts tobacco advertising. Instead, the ACLU speculates 
about poU ^ state or local government regulation of tobacco advertising, 
and speculates-probably erroneously-about how the Supreme Court would 
rule on such regulation. Speculation simply does not constitute a basis for 
opposing the repeal of the preemption in question. The ACLU offers no 
basis for its contention that a umquely harmful product, responsible for 
more deaths each year in the United States than the combination of AIDS, 
alcohol, murders, suicides, automobile accidents, fires, crack cocaine and 
heroin, should be entitled to unique protection by Congress. Congress has 
not preempted state and local government regulation of advertising for any 
other consumer product . Finally, repeal of the preemption against state and 
local regulation would not constitute "encouragement" by Congress to enact 
unconstitutional legislation. Regardless of what the ACLU considers 
"entirely predictable," repeal by Congress of the preemption against *tate 
and local regulation clearly would be constitutional, as well as good public 
policy. 




2. ACLU ; "We believe that Section 955 invites state and local governments 
to attempt to control the eContent of tobacco advertising. In our view, efforts 
by states to regulate the manner in which tobacco is advertised (through 
prohibitions of color, models, scenery, or regulation of the size of 
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advertising, for example) will ultimately be deemed violative of the First 
Amendment/* 

RgBinTAL; Section 955 does not "invite" any action whatsoever.. It 
simply repeals a portion of the current preemption against state and local 
regulation of tobacco advertising. No such preemption exists for state and 
local regulation of other consumer products in this country, even though 
tobacco causes far greater harm to consumers and places a far greater 
burden on our economy than anv othe r consumer p roduct. Assuming that 
state or local government regulation of tobacco advertising were to follow 
enactment of Section 955, such regulation would very likely be upheld by 
the Supreme Court, which has stated unequivocally that advertising of 
products deemed by a legislature to be harmful can be banned or restricted 
in lieu of banning the sale of the product. In any case, neither Section 955 
nor S. 1883 in anv way bans or restricts tobacco advertising. 

3. ACHJ; "It w^s frequently mentioned at your recent hearings on tobacco 
that tobacco is a unique product. It is true that it is treated in special ways 
by the federal government. Moreover restrictions on its use and advertising 
are the subject of increasingly creative efforts by antismoking groups and 
legislators who support them." 
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REBUTTA L; The reality is that the ^uniqueness' related to tobacco lies in 
the unparalleled weakness of federal laws governing the regulation of this 
nation's number on., preventable killer. Tobacco products have been 
exempted under every major health and safety law enacted by Congress to 
protect the health of its citizens including the Consumer Product Safety Act, 
Toxic Substances Act, Fair Labeling and Packaging Act, Hazardous 
Substances Act and Controlled Substances Act. Contrary to the ACLU's 
claims of being called "creative efforts." actions taken by groups such as the 
Coalition on Smoking OR Health to change the laws, are designed to bring 
tobacco in line with the way in which we regulate other consumer products 
in this country. This includes both the removal of the existing federal 
preemption law to give the states the right to protect their citizens as well as 
efforts to bring tobacco under the jurisdiction of a federal regulatory agency 
for health and safety purposes. 

4. ACLU : "Unlike other products such as toothpaste or hairspray, for 
which federal law does not theoretically prevent imposition of local 
advertising restrictions, tobacco is uniquely the target of effotts to ban or 
curtail commercial speech regarding it." 

REBVTTAL; It is because of the unique dangers of tobacco as a major 
addictive killer of Americans that the state and local authorities should be 
given the rights to protect their citizens as is the case for other products. If 
toothpaste and hairspray were products responsible for the deaths of 
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390,000 Americans, it would not be surprising to see both federal and state 
governments taking the necessary action to protect the public's health. 
Whether the ACLU wishes to acknowledge the facts or not, such authorities 
and rights presently exist for other products and are not "theoretical" as they 
would have us believe. It is partially because the federal govermnent has 
failed to take an active role in regulating tobacco products that states should 
be allowed to take the necessary steps to curtail the advertising practices of 
the tobacco industry. The long line of Supreme Court decisions in this area, 
whether or not the ACLU wishes to accept them, recognize and reenforce 
the rights of government to restrict or even ban commercial speech to 
protect its citizens. One would be hard pressed to come up with a more 
suitable example than that of tobacco, which is more deserving of 
advertising regulation. 

5. ACLU ; "Current health warning messages do not violate the First 
Amendment and this system should not be supplemented by a mix of new 
state and local restrictions." 

REBUTTAL ; First, the legislation is not intended to remove the 
requirements for a federally mandated health warning. Second, it is 
hypocritical for the ACLU to not only oppose attempts to ban or restrict 
advertising but to also advocate that state and local governments be 
prohibited from imposing other requirements that are designed to protect 
their citizens. Clearly this smacks of suppression of speech and is contrary 
to the role of goveniment in protecting the health and welfare of its citizens. 
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SECRET DOCUMENT LEAKED AT CONFEKKNCt 

PERTH (April 2) - Dtleg&tes to tho Sevenr.h world Conference on 
Tobaooo and Health were greeted with a gift from an unueual 
•ouroe — th« tobacco industry. A secret industry document 
describing how to prepare for and respond to anti-tobacco groups 
vae b«ing circulated to various conference attendees by an 
anonymous source. 

Entitled "A Guide for Dealing with Anti-Tobacco Pressure 
Groups,* thft document describes an "early warning alert system" 
to enable the industry to recogni:se "danger signals" that give an 
"early warning of an attack" and "enable the industry to develop 
appropriate plans." The document elso provides a "Pro- Forma 
Aotion Plan** to help guide the industry in preparing "for an 
attack." 

The 10 page guide, dated October 1989, was prepared by 
Infotab. a London-based consultant for the tobacco industry. 

Ajttong the Key Indxcatorb that the docunent refers to as 
danger signals of impending attack from anti-tobacco advocates 
are: 

* "The setting up of a Regional WorKi^hop of activists;" 

* "The presence of activist group(fc») and key Individuals, e.g. 
Garfield Mahood, Michael Pertcchuk, Judith Mackay;" 

(NOTB: Garfield Mahood is executive director of Canadian 
Nonsnokers* Rights Association in Toronto; Hlchael Pertschuk is 
co»director of the Advocacy Institute in Washington and former 
"chairnan of the Federal Trade commission; Judith M«ickay ic 
director of the Asian Conoultdncy tor Tobacco Control in Hong 
Kong , ) 

* "The setting up of a non-smokers' rights association, e.g. 
USA, Canada;" and 

* "The starting up of an anti's codlition, and its 
developjaent . Especially dangerous is th<^ Crtlling of <\ press 
conference by the coalition.'' 



Part of the document's "?ro-f'orma Action Plan" is the 
recommendation to: 

♦ "Monitor the presence of known activists, e.g. Mahood. 
CRITICAL." [emphaeio m the original 1 

♦ "Monitor any non^-^mokers » r\.</hls orq-mi siil ions . " 
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* "Sot up a national pro-ynoking Alliance.** and 

* ♦•Usinq research polls and ;-urveyG to attack the credibility 
of activists. Then aierchJnUi:>ing favcur^ble opinion." 



The docunent also outlines a conmunicationa plan ••to be 
undertaken through all appropriate media and PR channels with 
DISPROPORTIONATELY high spending 1cvp1:3." [emphasis in the 
original } 



Kichasl Pertschuk, one oi the activists naved in the report 
and who was in Perth for the Conference, noted that ••There is a 
real aspect of dirty trick-t about the document's contents, such 
at advice to 'aonitor the 

presence of activists,' which redlly ncani; tailing then. It's 
rejiinisccnt of General Motora spying on kalph Nador.** 

Or. Judith Maokay, another actl^-ist naoed in the report, 

Return for nore: 

said that she was "flattered to the point of distraction" to be 
60 naaed. 

The Seventh Korld Conference on Tobacco and Health is being 
held in Perth, Western Australia froa April 1-5. It is being 
attended by 1,000 dologatof; from ovc^ 7 0 countries. 
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Coaiiticn on Smoking OR Health 

G«x«>nd floor 
161$ Nkw HamptWrc Avtnucv NM. 
WMMnfton, D.C 2O0O^3$$O 




Th« Honorable Edward M. Konnody 
Chairman 

Sonate CooaaittM on Labor and 

Hunan Resources 
428 Dirksen Senate Office Building 
Washington, D.C. 205 10-6300 



Doar Senator Kennedyi 

On behalf of the Coalition on Snoking OR Health, conprised 
of tho Anerican Heart Aseociatlonf t*i% Anerican Lung Association 
end the Anc^^can Can^ >r Society, we subi\it the enclosed docua&ent 
for inclurlun in the record of your hearing on 'The Tobacco 
Product Education and Health Protection Act of 1990,' which was 
held on April 3, 1990. 

Entitled 'A Guide for Dealing with Anti-Tobacco Pressure 
Groups,' the docunent describes an 'early warning alert systen' 
to enable tho tobacco industry to recognize 'dang««r signals' that 
give an 'early warning of an attack' and 'enable the industry to 
develop appropriate plans.' Tho guide, dated October 1989, was 
prepared by Xnfotab, a London-based consultant for tha tobacco 
industry. 

WTiilo representatives of the tobacco industry and tho 
advertising industry sook exploit the first Aaendxent to 
justify their unconscionable marketing practices, the enclosed 
docuiaent deiaonstrates one of the ways in which the tobacco 
induetry seeks to daapen freedoa of both speech and association. 
Fo'* exampio, the guide sets forth a 'Pro-Fon&a Action Plan' which 
roconsBends that tobacco coapnnios 'nionitor the presence of known 
activists,' calling this activity 'CRITICAL' (eophasia in 
original) Citing highly respected inCividuals, such as Garfield 
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Anwftcan , AW«iCAN 

H*ot AMERICAN X LUNG ASSOCIATION VC4NCCR 

AMockrtloo I. '"•'^ — Tsocarv 
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Page 2 

The Honorable Edward M. Kennedy 



Mahood of Canada, Michael Pertschuk of the United Statrs and Dr. 
Judith Kackay or Hong Kong, the guioe recossnends the 'ufing (of) 
research polls and surveys to attack the credibility of 
activists,' and 'then laerchandising favourable opinion.' In 
short, the guide strongly suggests that far fros protaoting 
freedozB of speech and association, the tobacco industry engages 
in efforts to harass those who are dedicated to ssAking known the 
truth regarding the health consequences of tob&cco use and the 
efforts of "he tobacco industry to target children, minorities, 
young woxen, blue-collar workers and the less-educated in their 
laarketmg and promotional efforts. 

This document case to light at the recent Se/entn World 

Conference on Tobacco and Health convened m Perth, Australia. 

We appreciate your consideration m introducing it Into the 
record . 



Sincerely/ 





Fr&n Du Melle 
Chairperson 

Coalition on Saokir.g OR 



Scott D. Ballin 
Legislative Counsel and 



Vice President for 



Health 
Director of Government 



Public Affairs 
American Heart Association 



Relations 
Anerican Lung Association 




'John H .Madiga^ Jf*. 
Assistant Vice President 

for Public Affairs 
American Cancer Society 
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I. INTRODUCTION 



Recent industn- expcnenai have 
given strong indicanons th«) the 
industry sometimes has difficulty in 
recogmsing the danger J^gnJs of 
approaching attacks. 

Analysis of the background to lh«e 
attacks erubles the identifkaiion of a 
number of fre<iuent!y occurring 
events and activities V\*e have called 
th«e Ttsy indicators", and when 
grouped together the>' form an 
EARLY WARNING aURT 
5YSTEM 

The next section of this Infoiab g"i<fe 
outlines the ke>' indicatoi'3. Whilst 
locil experience and practice will 
show vanations. it is recommended 
that you identifx* the key -Klkatofs 
existing in your own country and 
deode whether >our NMA. or other 
industry group, is suffioenily aJert to 
future tracks 



The last secnon emphasises the nt 
to draw up an action plan to meet 
future anacks A PRO-FORMA 
ACTION PLAN is outlined to helj 
indusi7>' groups prepare their owi 
detaDed k)cal plans. 

Neither the Eir!y Warning Aieri 
System not the Pro*Forma Action 
PUn should be taken as 
comprehensive They are designc 
to ad as checklists and guides to 
help lofwulate your own plans 
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2. EARLY WARNING ALERT SYSTEM 



Altidcs on the industry a/e ohen 
prtctded b\' a number of danger 
S3gni]5. Procnpt recogrution of these 
sisnabcan help significanUy in 
pving cart\* ^vaming of an attack, 
and enable the mdusti)' to develop 
approptiate jtos. The first suge is 
to recognise the danger signals — we 
have called thetn KEY 
INDICATORS: 

2 1 The presence of a WHO Regional 
Office or sub^^ce 

2.2 The presence of an lOCU office 
or local ceU 

2.3 The setting-up of a Regu>nat 
•Wprib^op" of activists, e g 
Asia/PaciSc (Taipei). Latin 
Amexica (Caracas). Europe 
(Madiid). Mjddle East 
(Baghdad) 

2 4 The presence of ecttwit groupd) 
and key indtmduali. e.g Garfield 
Mahood. Mjchael PertschuX. 
Judith Mackay 

2 5 The setting up of a non imoken 
n^hfs e&soaaUon. e g USA. 
Onada 

2 6 The starting up of an antis' 
coohtion. and us development 
e.g. Canada. New Zealand, 
Scandinavia Espeo*lly 



dangerous is the calimg of a 
press conference by the 
coabbon 

CoaLhOn rccognibon 
charactenstics' 

- professional/CAreer activists 
\«ith an anb'tobacco 
background 

- medical/health groups as 
core 

- ethical flash point Once a 
certain number of medical 
groups }0m, then others w\U 
follow 

- rrtobtlity. e g use of the 
New Zealand Tone 
Substances Board report m 
Norway b\ National Counal 
on Smoking aj>d Health 
Chauman (Bjarrveit). a red- 
hot activist Also used in US 
Congressional hearings 

2 7 The ivailjbdit)' of exiUing or 
ruiMin^ Ir^tslshon. e g Ireland 
*nd New Zealand, to give 
government po^^'er to act 
vvithout further legislation 

2 S The publiCiDon by the anhs of a 
JiKuiiion dootrnmt proposing 
draft legislaccfv e g New 
Zea!ar>d 'Tobacco Control Act 
1989' 
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1 9 The publication of an lOCU- 

becked industn- attacL e g 
SmafI Promotion. Sweden 

2 10 The holding of the WHO World 

No-Tobccco Djv This»^-iUbe 
exploited by the antis and 
linked with national anti* 
smoking proposals 

Grouped together these ke\ 

mdicators present a formicable arrav J2 
of danger signals Some, oi course, ^ 
represent senous attacks m their 
own nght. but each key uidicator 
should be regarded as potentially 
dangerous On a kxal basii. there 
may well be other key indicators that 
wiU iJert you to an attack 

Recommendations 



Check your o^*■n counrv /market 
for the existence of anr of these 
kev mdicators 

If vou are able to idenon any 
kev indicators, or several of 
them, then renew \our 
local industrv* group the need for 
preparatory \n orV. as p^rt of an 
aChOn plan 
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There is much thai c*n be done to 
prepare for an attack. One or more 
key indicators shouJd alert industry 
groups to developing an action plan, 
and ro taJcing preparatory sieps 
Once the attack develops, then there 
we a further series of steps to be 
taken, building on the earier 
preparation. 

This section outlines a PRO-FORMa 
ACTION PLAN - in two parts 

• Preparatory wOrk 

• Do It now' 

3.1 Preparatory Work 

Can we learn from the antu own 
lessons? If we know how the anus 
think« then what can we do to 
prepare? In Canada in 1988. duru>g 
the poUticaJ campaign leading to 
severe restrictions, the anb-smoking 
CoaLnon Icaml these lessons 

• apply pressure on the industry 

• go "head'io-head" in arguments 
with individuals 

• expl;.» '>ubbc opmi^ 

• never underesamafc opponents 

• mobUue membership 

• define the battleground 

• know the value of ethical coabtion 

• disoedit opponents 

• use insiders 



• u>e the whole reiwork 

• reabse thiJ "we hjve the power'" 

The*e are lessons fo. the industn* lo 
leam also* In our own preparatorv 
work, actions should be directed to 

- Discovering what powcn 
government ministers have' - is 
there existing or 'enabling" 
legxslalion wh.:h gives the 
government power to act without 
iniroduong new legislanon' 

- Identifyvigthe/<X'*^a/pt*rou(rt 
and pobtical piocedures/ 
timetable' What are the lobbxing 
opportumhes' 

- Ge itxng to knovs perscnaUy 

- key pobtical contacu — 
Mmtsiers. bureiuaats, 
idvisers 

- media/advertuing groups (are 
you » member') 

- sports Organisations 

- prO-smoking groups 

- {reedom/bberty groups 

- business groups 

- trade Organisations 

- trade unions 

- acadenroc insntxjhons 



- VVho are they' V\"hai are their 
amudn'* Keeo an up'to daie 
file on aintuoes of 
parliamenianans (including 
the opposition) 

- Identifving the common ^rosmJ 
with all these groups - it 
won't be the same 

- DO NOT WAFT UNTIL A 
PROBLEM ARISES - make 
fnends v%Tth them now — find 
out their interests and support 
these 

Continually monitor the WHO/ 
lOCU offices/cells in vour 
countr)' 

Monitor the presence of known 
activists, e g Mahood 
CRmCAL' 

Monitor the formation of an\ 
anh'imohn^ coahiiQ'-. Anticipate 
Its *jse to launch and co ordinate 
attacks 

Monitor any non-smokerS nghts 
organisations 

Set up a national vrc^imoixn^ 
alliance 

Form a lobby/albancc on frttoomi 
liberty 



- Maintain mdustrv' \iev\s in the 
media DO NOT WAIT UNTIL 
THE C\SE IS KUDE aCMMST 
YOU .VVD MINDS ARE M.\DE- 
UP' 

- S<faJ a PR jgenc}' and 
advertisuig agenC}* with up-to- 
date biowledge of the pobncal 
process and ex^>erience m 
advocac) campaigrung 

- Prepare/acquire er^umoitation 
on key issues You don't have to 
start from the begmrunt - most 
argumentation already exists 

- Remember, if you are an NMA 
cxecuOi'e your members all havt 
other pnonties y-ju muU be the 
one to focus their minds on the 
significance of the key mdicator! 

3 2 Do It Now' 

When specific smoking control 
proposals are about to be made, or 
have been made, and assuming voi 
have taken preparator>' acoon — 
what then' 

This next <<ction details prc^iorma 
steps to building up a loca, inoustrv 
group Action Plan 



321 Background 

Key factors are likely to mdude 

- detenorjtnon of the sccuJ dimalt 

- proposals to ban edverttsing and 
sponsorship 

- i tax maease 

- a draft bUl on ET5 

- the estabbshment of u\ antts' 
coatftion 

" coalition support of others' 
initiatives 

- exploitation of VVHO "Wortd No 
Tobacco Day' by the anbs 

- key political dota, e g a general 
election 

- global tmplKottoni of one countT)''s 
regulahons cascading through 
others — effects on marketing 
freedotns, inteDectual property 
and volume 

- constitutmalAt^i} impbcations of 
proposal 

- urgent need to prepare campaigns 
and subcussions for use m the 
unmediate short-term 

" need to mobihit global industry 
resources urgently (human and 
finanaaj) 

- avaiiabibr)' of industry rtu>nrct^ 



3.2.2 Objective and Strateg)' 

The objective is TO OVERTURN 
THE PROPOSALS 

Strategic consideranons are Ukelv to 
be determined by 

- identifying opporfumtie* to delay 
further restnctiorxs/regulitions/ 
legislation 

- taking advantage of opporturuties 
to present the media and other 
target groups \nth industry 
orgumenti 

- lobbying action uith target 
audiences 

- exanrumng;>^ihcaf prottffur^s And 
protocol to determine probable 
deosion points and estabbsh 
campaign timings 

- giving a poUticai angle to 
arguments by exploiting the 
politicaj sensitixiry of 
parliament anaA& and the power 
of smokers as voters kr>6 other 
interested groups 

3 2 3 Political Tim-tablf 

There be a ne«j to prepare 
UPCENTLY for the ' wont cAse 
political scenano Refinement of the 
political timetable >vi]J enable a 
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detailed Acnor\/Commun)Canons 
Plan to be deterrruned 

The anns' coalition wtll have tts ow n 
nmetable lo gain maximum value 
from polincal protocol The mdustiy 
must assume the '"worst case" 
scenario and that it wtll be heavily 
exploited by ihecoabtion 

3.2.4 Outline Plan 

Steps to consider for inclusion in 
your own plan mdude 

Targets for mdustn* arguments (those 
you have rnade fnends wilh m your 
preparatory work). 

- key Mmislers and Cixil Servants/ 
bureauaals 

- Cabinet committees 

- poUncal part}' caucus/re search 
units 

~ business^ trade, and popular 
media mdudmg intemational 
business media 

- smokers (smokers are voters') 

- suppbers, agenoes, sports 
organisations, unions, 
employees, ret^ers/uholesaters. 
growers 

- key local pobncal representanves 

- intemanonal business and 
advertising conunumties and 
organisations 



Forming tndusu^ lobby groups ard 
alliances with as^ooated intere$'». 
with tne core arguments of freeoot 
liber ttL 

Prepanng a detailed mtacr on anas* 
proposals to use with your targets 
Idenhfxvig^ncfing soentific. 
medical and advertising/sponsorsh 
auihon&es/organisa lions (includmj 
WFA and lAA) Produang a prr- 
active mnd-ctone brochure covering 
similar issues, with a general 
populist approach. 

Maintaining industry identity and 
arguments in the public's mind 'o\ 
continuing with existing media 
CMmpaigns but at a heavier weight 
This uill help to put pressure on 
politiaans by letting them see that 
the)' cannot get away with 
confidennal discussions oehind 
dosed doors 

Developmg a dtrea medn camyip: 
aimed at speofic proposals to 
continue from exjsnng campaigns, 
a high spend level Do not depenc 
on editonal coverage en if 
possible) but invest in rredia spac< 
to enable your argumen'S to be 
deiaJed as you want them, at :he 
time \'0u want Supplement with f 
and pobncal campaigns 
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Using reitoixh polls and surveys to 
atdck the aedibditx' of Activists 
Then merchandising favourable 
opinions 

3 2 5 Timing 

A CAMPAJGN HAS TO RUN 
UTERALLY AS SOON AS 
POSSIBLE Key lobbying actions 
need to be undertaken by .ndustn' 
leaders and by industry albar ^4J>d 
lobby groups, comolementv . 
advertising campvgns Campaign 
timings need to be compatible with 
pobt)caJ deasion points. 

Amongst the matenaJs/activities to 
consider prepanng axe 

— fcrif^n^s/literalxue for target 
groups 

— mailings (use idvertisement 
proofs) to target groups 

— press re/fa«/press bnefings 
including mijOr press 
con/erences to launch new- 
studies 

— letter writing campQi^ry . locaj 

pobtjcaj representatives bv 
^electorate members 

— phoio opporlurMtus for media 
presentahon of vr>duStry case (us^ 
innaf-^na; ^rld I'^cxl media) 



- ir^edia mtmnew b> industry 
leaders and thud-party 
representahves 

- oJveTtif>anent$ — by industry' and 
b\ albances (merchandise the 
advertisements in mailings) 

- feirMrwatlacJcmg theaedibiljtj'of 
kc\ C04liti0n activists 

- ntfco conffrence of world experts/ 
authonties in your country 

- petitions from smokers and 
retailers to government mirusters 

- r\ru* studies, e ^ economic impact 
studv of the effect of proposals 
On jobs, revenue, trade 
Introduce through media 
cor\ierences and into media 
advertising 

3 16 Communications Plan 

Th* requuement wdJ be based on 
maoirxjsing the impact of industry 
and third pam arguments through 
pobbcal, media and PRopporturuties 
for counienng the proposaJs Tob* 
undertaken through aJU appropnatf 
media and PR channels \o:h 
dtspfQpor:foi^aifivhi^h spending 
levels 



Key factors are 

- stress the industrv' s role in ;o&5 
or\d revenue, and draw attenhon 
to the biased and unfair manner 
in which the proposals were 
drawn up 

- </isaf</(f the often imported 
activists of the coalihon - ideallj 
through thud pames 

- persuade smoken to make their 
views known to pobticaJ 
representatives 

- draw attention to the Advoc to be 
brought to your countr}''s 
business and its reputation in 
the international business media 

- stimulate medio intervtews to 
complement media advertising 
campaigns 

- appeal to the pubbc's common 
sens*, and sense of fair play Use 
this to pressunse politicians 

- use pfdhons to local pobtical 
representatives by interested 
groups and present this in 
adverhsements 

- integrate alJ advertising and PR 
activihei with the common 
purpose of bnnging pobhcal (i e 
voters) Dressure on local polihcaJ 



repre*enlaiives — toki your cair 
to the rubhc to make polthaans 
listen' 

3.2.7 Resources 

The local mdustr} wiU need 

- a dediated or^anisw^ team and 
suppcct staff to bnef, direct and 
co-crdmate 

- «eaut:« with pobhcal and 
lobbx-mg expenence to plan, co- 
ordmate and brief industr)* 
leaden. Also to select and bnef 
PR and advertsuig agencies 

- anci]vn<7icr(/?/{C)0nsii/(dncy. 
(bnefed eaxber) used to PR and 
lobbving programmes and their 
intepabon Mth advertising 
campaigTW Also to give advice 
on strategy and on polihcai 
contacts 

- cresinr cdvertismg agency 
(bnefed eaxberl with expenence 
of adrocacy campaigning Also to 
give advice cn strategy 

- /oca^7iJi/s(ryc:a:u/ii«$ to execute 
the hieiing and lobbying 
propnmme 
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A CUlDl rOK DCaLIK(^ uTTh K\7I TOBACCO FRtSWn CKOUP< 



— compiny head and local office 
support of budget requuemenis — 

criticau 

— industry resources io provide key 
argumentation on proposals arid 
co-ordinalion of scientific and 
advertising responses 

If you are an NIviA executive you 
wdJ have thought of aU, or some of 
ihjs, at some lime ]f you have not 
been attacked yet. then you have 
time to set up the preparatory work 

— if you do this you hove a real chance 
of tackling the proposals at draft stage 

Recommt ndations 

1 Review your own industi)' 
group's preparatior\s for art 
attack Are they suffioent' Vi^at 
more could you do' Are your 
head office members, and 
Infotab, alerted to the situation' 

2 Prepare your Own industry 
group action plan - DO FT 
NOW' 
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Hic Honorable Edwtid M. Kennedy 
SR-31S Russell Senate Office Building 
Washington. DC 205 10 

Dear Senator Kennedy: 

The American Newspaper Publishers Association, a nauonal trade 
association representing more than 90 percent of the daily end Sunday 
new^wper circuladon in the United States, opposes Section 955 of the 
'Tobacco Product Education and Health Protection Act of 1990'* 
(S. 1 883). As we note in our enclosed CcMmments. Secuon 955 is 
mconsistent with First Amendment guarantees and wise public policy 
favoring free speech in the cocnroerrial marke^bce of 

Section 955 could lead state and local lepslatuits to create a 
patchwork of tobacco advertising regulations that — as a pracncal 
matter — would result in the elimination of all commercial expression 
conccmmg tobacco, a controversial, but lawful product. 

ANPA believes that Congress should continue the wise public policy 
It established 25 years ago when it preempted state and local 
regulanons over tobacco advertising through the Federal Ogarcnc 
Labeling ^d Advertising Act That pobcy recognizes the nanonal 
natii*^ of tobacco advcrtisuig and that regulation of nanonal 
advertising requires national uniformity. 

ANPA. on the other hand, supports the approach taken m Section 91 1 
of S. 1 883 Government fending of pubUc informauon campaigns 
regarding to'^acco use and health will encourage the kind of robust 
debate ar.d exchange of information which is vital to our free society 

Wf», therefore, respectfully request that you oppose Section 955 and 
v >tc to delete it from S 1 883 



Sincerely, 




Enclosure 



kx/uiJ I VVirrtT, 
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STATEMENT OF 



THE 



AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION 

The American Newspaper Pubhshers Association (ANPA) opposes Section 955 of the 
•Tobacco Product Educauon and Health Protection Act of 1990". This sccuon' would 
remove federal preemption over state and local regulation of tobacco product advenismg 
ANPA believes that this removal would interfere with the free flow of information about a 
controversial, but lawful product^. 

ANPA represents about 1,400 newspapers — more than 90 percent of the daily and 
Sunday newspaper circulation m the United States. The Association also mcludv a 
substantial portion of the non-daily newspaper circulatioi\. ANPA consistently has 
defended the First Amendment nght to speak and hear competing voices m the marketplace 
of ideas. 

Passage of section 955 would lead to a patchwork oi conflicting regulations ;hat could 
result in a dc facto advertismg ban In fact, it is hara to understand what purpose the 
section has other than to encourage the states to create conditions iii which it would 
impractical for cigarette manufacturers to advciiiM;. The notion that government power 
i>hould be used to control unwanted behavior by limuting the nght to speak about that 
behavior strikes at the ."^cart of the First Amendment's meaning That the speech to be 

' Sccuon 955, in pcruncni pax siaies lhai 

"Nothing in the Federal Cigarette Labeling and Advemsing Act or the Comprehensive 
Smokeless Tobacco Health Educauon Act . shall prevent any State or local government from 
cnacung additional rcstncuons on Uie advertising, . of tobacco products to persons under the age 
of 18, or on the placement or locauin of advertising for tobacco products that is displayed solely 
within the geographic area governed by the applicable State or local govemmenl. such as 
advertising on billboards or on transit vehicles, as long as the restrictions are consistent with and 
no less rcsincuve than the requirements of this subutle and Federal law " 



^ ANPA s intcrcsi m ihc regulation of tobacco advertising dcnvcs from our concern about the impact 
o( suth regulation on the Irec flow of information about ail lawful products Newspaper tobacco advertising 
revenues arc negligible and have been declining steadily The latest rigurcs available from the Newspaper 
Advertising Bureau show that onl> 0 3 percent of all newspaper advemsing revenues arc denied from 
tobacco advertising Passage of Section 955 would have little or no impact on these revenues 
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limited is commercial speech aboct the lawful use of a controversial produc docs nothing 
to mitigate the const iiuaonal hami. 

Print media are distnbutcd on a multi-state basis. The dissemination of news and 
advertising, especially national advertising originating throughout the nation, requires 
continuous interstate transmission of matenals and payments Thus, commercial speech by 
its very nature is an integral pan of interstate commerce Rcstricung the flow of tobacco 
mformaiion in one state nccessanly will impede the flow of mformation concerning tobacco 
in other states^ Further, it will be impossible to shield each state from the advertising 
regulations of other states Publishers will be forced either to carry only the type of 
advertising that satisfir^; the most resincnve state regulation or to avoid such aJvenising 
altogether. 

ANPA bcheves that Congress should connnue the wise public policy it established almost a 
quaner of a century ago that favors the free exchange of commercial mfonnation. In the 
late 1960*s. it decided that a multiplicity of State and local regalauons pertaining to cigarette 
labels and advertising could create "chaotic marketing conditions and consumer 
confusion Congress repeatedly cxprc;^ its dctcrmsnati'^n * lo avoid the chaus created 
by a multipiicKv of conflicting rcgulanons*' by precmpnng state and local regulation of 
cigarette^ advem mg and of smokeless tobacco advemsing^ It wisel> recognized that the 
regulation of natioiai advemsing requires national uniformity. 

^ Alihough stales and localmcs cuirenUy regulate Uic advemsing of consumer products or services, 
such as auicmobilcs or coniraciof services, these rcguiauons gcncaliy control pncuig informiion and oihci 
local markcung pracuccs of local businesses. Tobacco advcrtismg, on ihc other hand, involves ihe offering 
of products for sale on a national scale It generally onginaics from national manulaciurers. noi local 
businesses. 

^ S Rep No 195, 89ih Cong, isl Session 4 (I96d^ HR Rep No 449. 89lh Cong. Isi 
Session. 4 (1965) 

5 S Rep No 5' 91st Cong , Isi Session 12 (1969) See also Cigarclic Labeling and Advenisir.g 
Hcanng on H R 6543 before the Consumer Subcommiiicc of the Senate Commiiicc on Commcice. 9lM 
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Good public and constitutional policy still favors the free exchange of commercial 

information. Our Supreme Court continues to recognize the importance of commercial 

speech to our society. See e g., Bcird of Trustees of the State University of Nch' York v. 

Fox, 109 S. a. 3028, 3034 (1989), Zauderer v Office of Disciplinary Counsel 471 U.S. * 

626, 647 (1985). State or local suppression of all truthful speech about lawful tobacco 

products would frustrate this policy r ' *'rce exchange — a policy encouraged by Section 

911 of S. 18831 



ANPA supports the approach taken in Section 91 1 of S. 1883 to encourage more speech 
about tobacco Free and informed consumer chore depends upon the informational value 
of commercial speech. Depriving citizens of the informanon needed to make a free choice 
is not a permissible way to "dampen" the use of tobacco products. See Central Hudson 
Gas and Electric Corporation v Public Service Commission of New York, 447 U.S., 557 
at 574 (1980)(Blackmun, J., concumng in judgment). However, expenence has shown 
that "in the aftermath of the broadcast ban on cigarette commercials, the number of 
mformational messages on smoking and health was also r-duced". See Federal Trade 
Commj?;<;iQn . "StafT Report on the Cigarette Advertising Invesugation" (May 198 1) at 5-5 



Cong , l»i Session 103 (l960)(Scn MagnusonKadvcmsing issue is **a nauonal mailer**), id at 120 (Sen 
GooddlXnecd for redenl pftcmpuon "so you don't have to deal with State and local regulauons"). at 130 

6 15 U.S.C §4406(1986) 

^ Secuon 91 1 . m pcrunent pan. states that 

*Thc Center (for Tobacco Products) shall make grants to. or enter into contracts with cnuites 
to conduct public informauon campaigns concerning the use of tobacco products Entiues 
eligible to receive grants . shall . .provide public informauon campaigns regarding tobacco use 
and health, through the use of -- 

(A) public service announcements. 

(B) paul advertising messages; and 

(C) counter adverusing to provide the public with informauon to counter the messages 
m tobacco advertisements that promote tobacco use. 

thai are designed for television, radio and pnnt media, billboards, and public transit advcrusmg 
that shall warn youth and other individuals. . concerning the health and safety nsks of tobacco 
use" 
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Thus, the de faao ban resulting from Section 955 might tend to reduce the amount of health 
messages encouraged by Section 911. 

ANPA believes that it would be bad public policy for Congress to remove federal 
preemption over state and local regulation of tobacco advenising. Removing federal 
preemption would allow multiple state and local advertising regulations that would have the 
praciica] effect of an outright advenising ban. Government bans on the advenising of 
lawful products are contrary to our tradition of robust speech and debate io assure an 
infonned citizenry. 

We therefore respectfully request that this Committee delete Section 955 from S. 1883. 




ERIC 



34-519 0 - 90 -9 



226 




CALIFORNIA SIAH UNIVtRSITY. lONC 8EACH 



OEPAnniEKT OF SP£CCN COMMUMCATKM. Um 7t7 
(ttS)MM10t 



March 16, 1990 



Th« Honorable Edward M. Kermedy 
Senate Coanittee on Labor and 
Hunan Resources 
SO 438 

Washington, D.C. 20510-6300 



Dear Senator Kennedy i 

As President of the Freedoa ot Expression Foundation, I have 
testified before several Senate and House Coaed.ttees regarding 
the First AMndaent status of comercial speech. I %fas called 
before those consBittees because of toy special expertise regarding 
the First Anendnent and the protection it affoi.*ds to all speech. 
Currently, I am also Professor and Chair of the CoeBmnications 
Departaent here and Director of the Center for First AMendaent 
Studies for t>»e caapus. My resune is enclosed to indicate ny 
research and academic credentials on this topic. 

Given these qualification, I an requesting that the enclosed 
testimony be included in the record of your hearing on S. 1883 on 
April 3, 1990. I an particularly concerned about the provision 
of the bill which %rould repeal the federal pre-enption of state 
rules* As I'n sure you know, the First Anendnent freedoms we 
enjoy were encorporated by the Fourteenth Anendnent so that vro 
would be protected on the state as well as the federal levol. 

Thank you for your kind consideration on this matter. And 
my best to Tom Rollins of your staff. 



Sincerely, 




Craig Smith 



cct Senator bob Packwood 



i7»0 Uttemtt t*ji*w< Un« tmOx. Ctmvtf 10140-2407 
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ALL SPBBCH XS. CRRATED JgQUAL 

by 



Craig R. Smith 
President, Freedom of Expression Foundation 
Professor, Comunications, California State 0., Long Beach 

The Declaration of Independence holds 'these truths to be 
self --evident, that all men are created equal; that they are endowed 
by their Creator vith certain unalienable rights; that among these, 
are life, liberty, and the pursuit of happiness. The Colonists 

fought a revx>lution to secure individual rights and civil 
liberties, and enshrined them in e written constitution to ensu*' ^ 
that no government could ever take them avay. 

The First Amendment of that Constitution guarantees the right 
of free expression to all Americans. It reads i "Congress shall 
make no laif . . . abridging the freedom of speech, or of the 
press. *[2] Although every %rord spoken or printed originates in the 
human thought process, the Founders failed to recognise explicitly 
the simple fact that, ir addition to men and women, all speech is 
created equal. Unfortunately, this omission has alloi*ed the 
government to categorize speech according to the message and the 
medium used to disseminate it, and to extend varying degrees of 
First Amendment freedom to the different categories. Words 
appearing as opinion in print are accordeo greater protection than 
those same words when read as part of the ovening newscast . 
Moreover, advertisements for contraceptives and abortion clinicfi 
arc protected by the Constitution while ads for cigarettes and 
casinos are sul-ilect to restrictions imposed by the Congress, the 
regulators and the courts Whether or not one agrees with thi3 
policy, one must examine the rationale for establishing t;he8e 
different categories, to understand what kind of speech is included 
in each of the categories, and to know precisely how much 
protection that speech i(i accorded. Such an analysis shou.'id 
motivate those affected by these re&..rictions, including large and 
small corporations, advertisers , and the public at-large, to 
eliminate all artificial distinctions used to categorize speech. 
After all, if you take tho time to read the newspapers printed in 
1791, the year the First JVmendment was added to the Constitution, 
you ' 1 1 see that the pap€»r8 the Founders chose to pro tect f rom 
government interference <&re filled with advortisements for all 
sorts of products. Commercial speech w^s not a separate category 
of discourse in the minds of the Framers of the Constitution. 

Let me focus on the commercial/non-commercial categorization 
oi speech in my testimony .( 3) Particular attention will be given 
to the commercial speech doctrine, under which product advertifexng 
was stripped of First Amendment protection. Supreme Cou'.t 
decisions from Valentine v. Chrestensen decided in 1942 to Fog /* Jas 
V. Tourism Co. of Puerto Rico , [ 4 1 decided in 1986, will be 
explored . 

A. NON-COMMERCIAL SPEECH 

Non -commercial speech is another name for issue- riented or 
political speech. This category includes expression concerning 
public affairs, candidates for public office, government 
operations, and other elements of the democratic process. It 
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appears as canpaign rhetoric, editorial conment, and legislative 
debate. The Pounders, who ^ere strongly influenced by 
enlightenment thinking, considered political expression to be the 
purest form of speech, and therefore accorded it the greatest 
degree of First Amendment protection. 

The idea that political speech had to be protected at any cost 
dates back to Colonial days, during which he oress and the public 
were not allowed to express themselves freely on matters of public 
concern. The King and his government often used restrictive 
measures, such as licensing of printing presses and the doctrine 
ot seditious libel, to silence unfavorable public comment. [5] 
After America won its independence, it repudiated the laws which 
allowed the King to stifle the free flow of ideas. {61 The Supreme 
Court has recognized that the protection of political speech was 
of paramount concern to the Framers of the First Amendment, and 
that the Amendment itself was a direct response to the -persistent 
effort on the part of the British government to prevent or abridge 
fff®® expression of any opinion which seemed to criticize or 
exhibit m an unfavorable light ... the agencies and operations 
of government 7 ] ^ 

Protection of political speech advanced two importc ^ 
democratic goals: l) an informed citizenry that would be capable 
Of making educated decisions on matters of public concern, and 2) 
a free and open marketplace of ideas wherein the truth would 
ultimately prevail. Because the government was based on "the 
opinion of the people," Thomas Jefferson argued that public 
opinions must be fully infcrmed.(8] Only through a vigorous and 
spirited public debate could citizens be educated about the actions 
Of their government and react responsibly. The press was essential 
to the process. On this subject, Jefferson once remarked: "No 
experiment can be more interesting than that we are now trying, and 
which we trust will end in establishing the fact, that man may be 
governed by reason and trut*^. Our first object should therefore 
? leave open to him all the avenues to truth. The most 
effectual hitherto found, is the freedom of the press. "[9] 

Benjamin Franklin believed that the search for truth was at 
the heart of establishing the right to free expression and that 
this goal could be achieved only through the promotion of an 
unlicensed and uncensored press. In -An Apology for Printers, - 
which appeared in the Pennsylvania Gazette on June 10, 1731 
Franklin noted philosophically: -That the Opinions or Men ar4 
almost as various as their faces; an Observation general enough to 
become a common Proverb, So many Men so many minds." Franklin 
oeiieved that it was a printer's duty to provide space for fhe 
discussion of public issues, at least to those who were willing to 
^Vffit''- A ■ T^i'^ters 'ire educated in the Belief, that when Hen 
differ m Op'-nion, both sides ought equally to have the Advartage 
?^^^di7/-?k'^^^ Public; and that when Truth and Error nave 

fair Play, the former is always an overmatch for the latter: Henr- 
(printers] cheerfully serve all contending Writers that pay ts^m 
m«J!..'.^^^'?n^ regarding on which side they are of the Questir-^ m 
Lfispuce. [lUj 
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Justice Oliver Wendell Holmes is recognized as having 
definitively stated the rationale for according the highest degree 
of protection to the discussion of ideas: "(TJhe ultimate good 
desir-Ki is better reached by free trade in ideas — that the best 
test of truth is the power of the thought to get accepted in the 
competition ot the market, and that truth is the only ground upon 
which their wishes safely can be carried out. That at any rate is 
the theory of our Constitution 11 ) 

On many occasions, the Supreme Court has emphasized the 
importance of political speech to our pluralistic society. In 
Garrison v. Louisiana , r 1 2 1 Justice Brennan declared that "speech 
concerning public affairs is more than self-expression; it is the 
essence of sel f-government . ' { 13 ) In Cohen v. 
California , [14] Justice Harlan was more philosophical: 

The constitutional right of free expression ... is designed 
and intended to remove governmental restraints from the arena 
of public discussion, putting the decision as to what views 
shall be voiced into the hands of each of us, in the hope that 
use of such freedom wil 1 ultimately produce a more capable 
citizenry and more perfect polity and in the belief that no 
other approach would comport with the premise of individual 
dignity and choice upon which our political system rests. [15] 

In Buck lev v. val^o flS] the Court asserted: 

Discussion of public issues and debate on the qualifications 
of candidates are integral to the operation of the system of 
government established by our Constitution, The First 
Amendment affords the broadest protection to such political 
expression m order "to assure [the] unfettered interchange 
of ideas for the bringing about of political and social 
cnanges desired by the people. [17] 

More recently, t»:e Court reaffirmed that 'speecn on matters of 
putiic issues occupies the highest rung of the hierarchy of First 
Amendment values,' and is entitled to special pro- tection . " [ 18 ) 

Corporate speech concerning matters of public importance is 
a*so protected as political, ncn-commerciai speech, according to 
the Supreme Court. [19] Moreover, editorial advertisements 
concerning matters of public importance are protected by the First 
Aznendment regardless cf whether the comments promote the economic 
interest of the corporate speaker. [20] 

The Supreme Court recently reaffirmed this position on 
corporate non cor-nercial speech. In Pacific Gas and Eli»ctric v. 
Public Utility Commission of California , f 21 1 the question was 
whether a state regulatory agency could require a privately owned 
utiJity to include the speech of third parties, with which it 
iis&qreed , m the utility's monthly billing envelopes. Pacific Gas 
and Electric ' PG&E , had for the past 62 years distributed a 
newsletter no its three million customers m its billing 
envelopes f22; Tr.e newsletter included political editorials, 
featv^re articles, tips on energy conservation, and information on 
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rates and services .[ 23 ) In 1980, a special interest group 
petitioned the State Public Utility Commission arguing that PG&E 
should not be allowed to distribute political editorials at the 
ratepayers' expense. (24) The California PUG ruled that any "extra* 
envelope space was ratepayer property, and it required PG&B to 
allow outside groups to use the extra space to raise funds and 
disseninate counter editorials .( 25] PG&B believed that its First 
Amendment rights had been violated and appealed to the U.S. Supreme 
Court. 

The Supreme Court aided with Pacific Gas and Electric, holding 
that speech does not lose its protection because of the corporate 
identity of the speaker. (26) Forcing PG6E to provide space in its 
envelopes for the expression of particular views with which it 
disagreed was "antithetical to the free discussion that the First 
Amendment seeks to foster. "(27) Moreover, the Court stated that 
PG&E had "the right to be free from government restrictions that 
abridge its own rights in order to 'enhance the relative voice' of 
Its opponents ."( 28 ) 

On the regulatory front, corporations recently won another 
victory for editorial non-commercial speech when an Administrative 
Law Judge (ALJ) dismissed a complaint of the Federal Trade 
Commission against the R.J. Reynolds Tobacco Company. (29) R.J. 
Reynolds ran a newspaper advertisement which discussed health 
questions surrounding the use of tobacco products. The FTC brought 
a complaint under Section 5 of the FTC Act for deceptive 
advertising. The ALJ stated that Reynolds' "cigarettes and 
science" advertisement was "clearly an editorial," and "not 
coiranercial speech by any stretch of the imagination. "( 30) As such, 
the ALJ determined that Reynolds' ad was not subject to the FTC's 
Section 5 jurisdiction, which allows the FTC to regulate commercial 
speech thct is false, misleading or deceptive. Moreover, the ALJ 
asserted: "(E)ditorial or noncommercial speech, such as Reynolds' 
ad, does not lose the full protection of the First Amendment simply 
because it contains inaccurate or incomplete information, or some 
language which may arguably be construed or misconstrued to imply 
a promotional message, or some other message regarded by complaint 
counsel to be contrary to the public interest or 
otherwise objectionable. "( 31 ) 

B. COMMERCIAL SPEECH 

Alth.agh defining commercial speech has not been easy, it is 
generally recognized as advertising that does no more than solicit 
a commercial transaction. ( 32) The courts have generally treated 
this speech differently than fully protected non-commercial speech, 
despite the fact that the Framers of the First Amendment never made 
such a distinction in any of America's formal documents. 
Contemporary historians have argued that the Founders were not 
simply trying to protect political speech; they were, after all, 
merchants, farmers, inventors, men of commerce who believed that 
snaking a living was essential to the pursuit of happiness .( 33 ) 
Commercial adve'-tising pervades the eight daily newspapers that 
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were published in America in 1791 at the time the First Amendment 
was ratified. Advertising was certainly recognized by the Framers 
as an important avenue for pursuing one's livelihood. Interfering 
with the livelihood of a colonist was something that our Founders 
pledged their sacred honor to prevent. 

Nevertheless, commercial speech is subject to government 
restrictions that would be unconstitutional if applied to most 
non-commercial speech. Indeed, until recently, commercial speech 
enjoyed no protection at all under the First Amendment. The 
Supreme Court articulated this policy in Valentine v . 
Chrestensen f 34 1 in 1942. Chrestensen involved a New York 
businessman who was arrested for distributina handbills advertising 
a submarine exhibition. New York Cj*-v'6 Sanitary Code explicitly 
provided dichotomous treatment of conunercial and non-commercial 
speech; it forbade the distribution of commercial and business 
advertising material but permitted the distribution of handbills 
devoted to "information or public protest. " [ 35 ] Chrestensen' s 
double-^'aced handbill consisted of both a commercial solicitation 
and a protest against the City Dock Department for refusing to 
provide wharfage facilities for his exhibit. But the Court held 
that the purpose in affixing the protest to the handbill was to 
evade the prohibition of the ordinance a^d that "(i]f that evasion 
were successful, every merchant who desires to broadcast 
advertising leaflets in the streets need only append a civic 
appeal, or a moral platitude, to achieve immunity from the law's 
command. "( 36] In conclusion, the Court p-.phatically declared that 
the First Amendment simply did not apply "as respects purely 
commercial advertising ."( 37 ) 

Chrestensen gave rise to the commercial speech doctrine, which 
holds that speech promoting goods and services is less deserving 
of constitutional protection than speech promoting issues or ideas. 
As late as 1973, the Supreme Court wafa still adhering to this 
two-tiered approach. In that year the Court ruled that although 
newspapers have editorial discretion to select and place 
advertisements, that discretion did not allow them to publish 
commercial ads if their placement violated a local ordinance 
proscribing employment discrimination. ( 38] 

In 1975, the Court departed from this bipolar approach and 
recognized that commercial speech should be accorded some First 
Amendment protection. In Biqelow v. Virginia , f 39 1 the Supreme 
Court overturned the conviction of a Virginia newspaper editor who 
was found guilty of running advertisements for a New York abortion 
referral service at a time when abortions were illegal in Virginia. 
One reason the Court decided to extend limited protection to these 
advertisements was because it believed that Virginians had a right 
to receive the information. The Court rejected the contention that 
an advertisement for abortion services was unprotected because it 
was commercial: "Our cases . . . clearly establish that speech is 
not strxpped of First Amendment protection merely because it 
appears in that [ corrn^ercia 1 ] form ."[40] 

By rejecting the "rigid two-tier typology" of Chrestensen , the 
Court in Biqelow made clear that simply labeling expression as 
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"conunercial" did not end the matter. Instead, it began an inquiry 
into how much protection such speech is entitled to, or how much 
regulation could be imposed by government. That inquiry is 
essentially a balancing test, which the Court described as "the 
task of assessing the First Amendment interest at stake and 
weighing it agampc ti.<» public interest allegedly served by the 
regulation. 41 ] Biaelow did not answer this inquiry explicitly 
other than to note that "advertising, like all public expression, 
may be subject to reasonable regulation that serves a legitimate 
public interest." Although Biqelow marked the first movement away 
from the commercial speech doctrine, the precedential value of the 
case was questionable because the advertisement at issue did 
contain non-commercial information of public interest . [42 ] 

If there were any doubts as to the viability of Chrestensen , 
however, they were put to rest the following year in the landmark 
case of Virginia State Board of Pharmacy v. Virginia Citizens 
Consumer Council . f 431 In Virginia Pharmacy , the Supreme Court 
reaffirmed Biqelow in the context of a purely commercial 
advertisement. Virginia Pharmacy involved a group of consumers 
who argued that the First Amendment prohibited the State from 
banning advertisements carrying prescription drug prices. The 
State claimed that this regulation of commercial speech was 
necessary to maintain high professional standards for pharmacists. 
Rejecting the State' e asserted interest, the Court said that the 
essential issue was not whether this regulation was 
well-intentioned, but rather, whether the speech being regulated 
was protected by the First Amendment. The Court went on to reject 
the idea that commercial speech "is wholly outside the protection 
of the First Amendment ."( 44 ) While the Court did not accord such 
speech full protection under the Constitution, it repudiated "the 
highly paternalistic view that government has complete power to 
suppress or regulate commercial speech. "(45) The end result, 
however, was the creation of a second-class status for commercial 
speech -- granting such speech some , but not complete, protection. 

Virginia Pharmacy thus rejected the premise of the commercial 
speech doctrine as enunciated in Chrestensen — that commercial 
advertising may be regulated on the same terms as any other aspect 
of the marketplace. Even though the advertiser's interest is 
purely "economic," the Court wrote, "that hardly disqualifies him 
from protection under the First Amendment ."( 46 ] The Court also 
recognized in Vi rginia Pharmacy that consumers had a right to 
receive commercial information: "As to the particular consumer's 
interest in the free flow of consumer information, that interest 
may be as keen, if not keener by far, than his interest in the 
day's most urgent political debate. "[47] Moreover, in commenting 
on Virginia's desire to encourage its citizens to patronize 
"professional" pharmacists by suppressing price information, the 
Court demonstrated a sophisticated grasp of how the market for 
information works: 

There is, of course, an alternative to this highly 
paternalistic approach. That alternative is to assume that 
this information is not in itself harmful, that people will 
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perceive their own best interests if only they are well enough 
informed, and that the best means to that end ib to open the 
channels of communication rather than to close them. [48] 

The state's regulatory goals wore meant to raise public esteem for 
the profession, encourage more small pharmacies , and lessen the 
demand for potentially dangerous drugs . While these goals were 
well-meaning, the state's regulatory approach — an outright 
advertising ban — was detrimental to consumers. 

If one side of the coin is limited protection, the other side 
is limited regulation. Biqelow declared that commercial speech may 
be subject to "reasonable" regulation. Virginia Pharmacy mentioned 
some of the ways in which commercial speech may be restricted as 
to time, place, and manner. (49) Advertising that proposes illegal 
activities can be banned; untruthful or misleading speech may be 
restricted. (50) Moreover, the First Amendment does not prohibit 
government "from insuring that the stream of commercial information 
flow cleanly as well as freely. "(51) So there should be no 
question that States and the Federal Government can rec,ulate and 
restrict advertising in the same manner that they restrict unlawful 
and deceptive business practices, such as fraud and swindling. 
What the Court faced and overruled in Virginia Pharmacy , however, 
was not regulation of commercial speech, but its complete 
suppression. This, the Court ruled, was impermissible under the 
Constitution whenever the speech was truthful and concerned legal 
activity. 

Four years after the Court decided Virginia Pharmacy , it 
articulated standards for determining the degree of commercial 
speech regulation that was permissible. In Central Hudson Gas v. 
Public Service Commission . [ 52 ] the Court announced a four-part test 
for evaluating the constitutionality of restrictions on commercial 
speech. The first part established criteria for determining 
whether commercial speech was protected at all. To be entitled to 
protection, such speech "must concern lawful activity and not be 
misleading ."( 53 ) The next three parts articulated standards for 
determining the degree of regulation permissible: "whether the 
asserted governmental interest is substantial," second "whether the 
regulation directly advances the governmental interest asserted," 
and third "whether it is not more extensive than is necessary to 
serve that interest. "( 54 ) 

In Central Hudson Gas , a State Public Service Commission 
regulation prohibited all public utility advertising that promoted 
the use of electricity .( 55 ) The state argued that this ban on 
conmercial advertising was supported by the national policy 
favoring conservation of energy resources .( 56 ) In applying their 
four-part test, the Supreme Court held that this regulation was far 
more extensive than necessary to promote conservation . ( 57 ) The 
Court noted that some promotional advertising would have no effect 
on energy consumption. ( 58 ) The total suppression of public utility 
advertising was more than was necessary to promote energy 
conservati on . ( 59 ) 

The last part of the Central Hudson Gas test is probably the 
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key to the Court's thinking on this issue and best summarizes the 
relevant standard. Commercial speech enjoys protection but a 
degree of regulation may be allowed which is in proportion to the 
governmental interest it promotes — ]io more than is necessary to 
accomplish the task. 

The Court reaffirmed the Central Hudson Gas standard in 1982. 
In In re RMJ , the Court elaborated on how much regulation may be 
imposed in an attempt to halt false or deceptive advertising. It 
established a standard analogous to a sliding scale where the 
degree of regulation is proportional to the degree of 
deception .[ 60 ] The remedy may be no more restrictive than 
necessary. 

Given the great strides made in recent years to elevate the 
status of commercial speech, the Supreme Court's decision in 
Posadas v. Tourism Company of Puerto Rico f 61 ) surprised many 
constitutional scholars. Posadas involved a challenge to the 
constitutionality of a Puerto Rico statute that restricted 
advertising of casino gambling in the local publicity media. In 
an effort to deter gambling by residents while encouraging gambling 
by tourists, Puerto Rico authorized casinos to advertise their 
"games of chance . . . through newspapers, magazines, radio, 
television and other publicity media outside Puerto Rico. "[62) 
Thus, casinos in Puerto Rico were free to advertise to tourists in 
official tourist guides and in outside media such as the New York 
Times or network television, but not to local inhabitants, who were 
by law permitted to gamble in local casinos . 

After noting that the particular kind of commercial speech at 
issue in the case concerned a lawful activity and was neither 
misleading nor fraudulent, the Supreme Court applied the four-part 
test it had established in Central Hudson Gas . The Court found 
that the government of Puerto Rico had a substantial interest in 
reducing the demand for casino gambling by local residents because 
gambling tended to disrupt family units, foster prostitution, and 
increase local and organized crime. [63] The Court held that the 
restrictions on advertising directly advanced the government's 
interest because advertising served "to increase the demand for the 
product advertised ."( 64 ) Moreover, the Court asserted that the 
advertising restrictions were no more extensive than necessary to 
serve the government's interest in reducing demand for casino 
gambling . [65 ] 

The most curious aspect of the five to four decision in 
Posadas is that the majority departed from the Court ' s earlier 
precedents, which held that the governr;*nt could not ban the 
advertising of lawful products or services. In Posadas the Court 
narrowed the extent of the constitutional protection accorded 
commercial solicitations by allowing a government to prohibit the 
advertising of any lawful product as long that government possessed 
the greater power to ban the underlying activity promoted in the 
advertising. [66J Moreover, the Court declared: "It would ... be 
a strange constitutional doctrine which would concede to the 
legislature the authority tc totally ban a product or activity, but 
deny to the legislature tJie authority to forbid the stimulation of 
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result for their' hal^r^ Moreover" particular 



iBBUii. tor their hair Mn^^^ .Z^V —"-^^ve a particular 

legal/useful/harmless for tke purpose that', t a product is 

using a ball point pen to vr^tl o? h^»L for example, 

used for some'^other purpose for exfmn',. ^ '^""i^ b; 

a dagger, would not Justffy a qovernmt.7t h^n"""^ P^" as 

Another group if produces is ?-^<.n -°V^" advertiseme^ts . 
beneficial. Casino gam^ xng the sublect'^nf ^''^ jegal/harmf ul/ 
in P2aad^«, would fall intl this cateaorv h advertising ban 
arguably harmful because it mav , n^^.A^ ,^ because, while it is 
and disrupt family units irL «!«o « ^°kV organized crime 
It promotes touriL and is a fo™ "^uably beneficial because 
reading of Posadas, the governme^? ^Im'I"'''".""- ""^^^^ "road 
legal/harmfSTTbiHi icial^ product If advertising of a 

proauct If the government demonstrates 
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v»n la likelv to reduce the demand for that product, ■-"he 
fact Sl^tlhe ^r^uct'has some beneac.al aspects seems irrelevant 

" ''^t^rrreadina of Posadas would have broad implications for 
heart disease Salt contains sodium, which is a mineral essential 

" ^h.Att-™»"»9 p"*". " """" •«=•■"" 

by the electronic media because they would trigger the fairness 

""""''ThiUthetical example serves to illustrate the po int. Assume 
that the State of Oklahoma finds that eggs are harmful because 

rights. The case goes to the Supreme Court and it uphoias tne 
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advertising ban based on Posadas . What can the Local Yolkal 
Company do to advertise its product to the consuming public? 
1 Since the decision in Posadas applies only "^o purely 

commercial speech, the Local Yolkal Company can ciTcucvent the 
restrictions by using an issue-oriented approach in itp 
advertisements. It can run advertisements responding to the 
government's assertion that eggs are h«irm:ul, for instance, 
presenting evidence which demonstrates that eating eggs in 
moderation is actually beneficial to one's hoilth. By raising an 
important public issue, the advertiser steps out of ti*e product 
market into the marketplace of ideas and renders Pocadas 
inapplicable. The Local Yolkal Company can chen advertise in the 
print media. 

After reviewing the Court's eailier decisions extending 
increased protection to commercial speech, particularly Virginia 
Pharmacy and Central Hudson Gas « Justice Brennan stated: 

I see no reason why commercial speech s'lould be accorded less 
protection than other types of speech where, as here, the 
government seeks to suppress commercial speech in order to 
deprive consumers of accurate informacion concerning lawful 
activity. 

Brennan would apply "strict judicial scrutiny" to government 
actions seeking "to suppress the dissemination of nonmisleading 
commercial speech relating to lawful activities, for fear that 
recipients will act on the information provided.' Moreover, 
Brennan believed that t.^e majority had misapplied the Central 
H udson Gas test when th"?y endorsed the reasonableness of the 
government's position thit casino gambling was a substantial 
evil. (70 J Brennan noted that Puerto Rico had leo«i-..zed gambling 
casinos and allowed its citizens to patronize them; therefore, the 
legislature h<id alr'^ady determined that serious harm would not 
result if residents were allowed to gamble. 

Furthermore, Brennan argued that it was "unclear whether 
banning casino advertising aimed at residents would afiect local 
crime' or the ether "seric s harmful effects' that the legislature 
sought to cortrol.(71] To Brennan,. Puerto Rico's ban on 
advertising clearly violated the First Amendment. 

Justice Stevens concentrated on the discrimination engendered 
by the advertising ban. Stevens found that Vuerto Rico blatantly 
discriminates in its punishment of speech depending on the 
publication, auc'ience, and words employed ."[ 7 2 ] Stevens noted the 
irony of the pu'^rto Rican law which ai^thor. ".ed t ie px .motion of 
casino gambling to tourists and aimultaneoujly prohibited 
advertising aimai at the local population: 

Perhaps, since Puerto Rico somewhat ambivalently reg irds a 
gambling casino as a good thing for the Ijcal proprietor and 
an evil for the local patrons, th . ban on local advertising 
might be vit'wed as a form of protection against the poison 
that Puerto Rico uses to attract strangers into it3 web. If 
too much sfeech about the poison wtre permitted, local 
residents might not only partake of it but also decide to 
prohibit It. 
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In Stevens' view, that "discrimination among publications, 
audiences, and words" fostered by this advertising ban clearly 
violates the First Amendment. * 

Justice Stevens' dissent calls forth a long line of decisions, 
Bioelow . Virginia Pharmacy « and Centra ^ Hudson Gas , which sought 
to ensure a free flow of cominercia. information from the 
manufacturer or distributor to the consumer concerning legal ^ 
products and services. It makes sense, for all concerned, that if 
it is legnl to manufacture and sell a product, it should be legal 
to tell people that it exists, that it has merits over its 
competitors, or simply that it is available. Moreover, if some 
legal products can be advertised while others are subject to 
goverriTAent restrictions, then some advertisers would be treated 
unequally, depriving them of their right to life, liberty and the 
pursuit of happinee. Such unequal treatment is inimical to che 
spirit of the Founders, and the Fifth and Fourteenth Amendmeits. 

Even if the dis.^ents in Posadas don't carry the day, it is 
clear that the majority's decision can be limited to the case's 
unique set of facts. Indeed, a close reading indicates Posadas can 
ix» distinguished from the line of cases which have established 
protection for commercial speecu. First . the decision by Justice 
Rehnquist reaffirms that restrictions on commercial speech cannot 
be sustained unless they "directly advance" a substantial 
government interest and that interest canno'- be served and/or 
achieved by "less restrictive" meiins . S *^Cond / casino gambling is 
illegal in most of the United States and subject to severe 
restrictions «3ven in Puerto Rico. Therefore, in this unique case, 
a ban on advertising is simply an extension of that government's 
policy to dis.courage its citizens from partaking of a service it 
means to provide only to tourists. 

Third , the majority opinion tells us that Posadas must be read 
in the conte<t of Puerto Rico's economic development legislation 
with its "urique cultural and legal history" and its political 
relationship with the United States. Unlike, previous cases 
concerning regulations enacted by State governments, Posadas was 
a challenge to the constitutionality of a statute of the 
Commonwealth of Puerto Rico, and the Court seemed quite reluctant 
to use the strict scrutiny advocated by Justice Brennan in his 
dissent because it would infringe on the sovereignty of Puerto Rico 
and damage its well-planned economic development program, part of 
which was attracting tourists to the island with the lure of casino 
gambling . 

In addition to these political and economic reasons for 
distinguishing this case, the Court's decision made clear that the 
advertising restrictions were very ^imited, and they did not meke 
it impossible for local residents to obtain information about 
gambling, if they so desired. In short, the Puerto Rican law made 
circumvention of the ban simple and theiefore, had only a slight 
chilling effect on the speech of casino owners. 

Clearly, there is no analogy here with the advertising of 
broadly available legal prnducii>. For them, thp rationale of 
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Virginia Pharmacy still rings true: Information is not inherently 
hamiful, and m a democracy lilce ours, the people are trusted to 
perceive their own best interests, without the need fpr goverament 
protection. For the govemmont to step in and take advertising 
options away from consumers is patronizing at best and unhealthy 
at worst. The fact is the advertising of lawful products is in 
the best interests of consumers. Take beer and wine as an example. 
First, beer and wine advertising provides .s way by which consumers 
become f amil iar with products that can s-arve as alternatives to 
hard liquor. Second, beers with lower calorie counts, so-called 
"light beers," are better for some consumers not because of their 
alcohol content but because of their u«e in weight reduction. 
Weight reduction helps prevent heart disease. It would have been 
impossible for those products and their healthier effe(;ts to have 
broken into the consumers' awareness, let alone win a shars of the 
marketplace, without advertising. Third, the introduction of 
low-alcohol pro<<ucts, such as LA Beer, would have been impossible 
wi thout radio and television commercials . ronically, the 

government's goal of reducing alcoholiour. and drunk driving would 
be retarded by a ban on the advertising of these products. 
Virginia Pharmacy found that the answer to alleged abuses of some 
legal products is not to punish the innocent consumer who uses 
odveitismg to help make rational decisions about the marketplace 
and his own health needs. The solution lies not in paternalistic 
regulations, but rather m protecting the free flow of commercial 
information . 



Conclusion 

The commercial speech doctrine was wisely laid to rest in 
Bxg elow , Virginia Pharmacy , and their progeny. Government 
regulation of commercial speech is detrimental to consumers. 
Moreover, businesses have a keen interest in protecting their 
rights to convey information to consuraers regarding their lawful 
products and services. In a democratic society like ours, 
paternalist J c rebtrictions on this flow of information harms 
consumers an J T.h« businesses that serve their needs. Protections 
that have been extended to commercial speech should be 
strengthened, not cut back, and all efforts to ban or suppress 
advertising of legal products should be fought. 

Thomas Jefferson's dream for a democratic republic was 
premised on an educated voting public that could partake of the 
free marketplace of ideas. Jefferson's dream can only become a 
reality m a society where freedom of expression is guaranteed for 
all communicators. That's why wo must re-establish a First 
Amendment environment as soon as possible. 

Free expression is the foundation for all our other rights 
ana liberties. But some expression is more free than others 
because different levels of First Amendment protection have been 
accord /c to different categories of speech. Yet all speech should 
be af'orued equal treatment unless the government can demonstrate 
that the speech itself is harmful. Whether it is printed or 
broadcast, whether it concerns how much a product costs or presents 
a particular editorial view, it is speech pure and simple under the 
First Amendment. To say that some speech is more valuable than 
others assumes that the government can impose a hierarchy on human 
thought. We all place different values on things, and speech is 
no exception. With speech, however, America currently allows these 
value judgments to be made by the Congrecs, the regulators and the 
courts, until such time as they change the law, the study of free 
expression will always require categorical analysis. 
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April 5, 1990 



The Honorable Mward Kennedy 
ChAirian 

Senate Labor and Huian Be»c«rces Coii.t 
^28 Oirksen Senate Offi?e Buiidtntf 
^^Mhington, DC 20510 
ATTEST lOS 



Mck Littlefield 
t>«ar Senator Kenned> 



Mr Cha.iDM, Mf.btrs of Coa.mf, thuik. for rfce.„n» 

ii«U6ood You well know that the Minority bu.ines» 
^^n^r21 " <il.cri.inatj^;g"'.'t in th, 

o^;:p:::^^^a;L'narr;^^°--:r^^^^ 

a • hacco 1, a legal product it ,hould b. , ' h " 



A<ajn. r oppose S.1883 and urge you to not 
tts paasajte. 



e this objection to 



Sincerely yours, 
Peter Grear 



North Carolina's Only Statewide Minority Newspaper 
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STATEMENT OF VIUIAK ELFEmiN. PRESIDENT 
NATIONAL CANDY VHOLESALEKS ASSOCIATION 
IN OPfOSITION TO S.1883 
THE TOBACCO PRODUCT EDUCATION AND 
HEALTH PROTECTION ACT OF 1990 

Apr?! 4, 1990 

Hp. Chalrsian and cenbers of the cosjs>ittee: 

On behalf of the Hationai Candy Wholesalers Association 
(NCWA), I would like to express our strong opposition to 5.1883, 
the Tobacco Product Education and Health Protection Act of 1990. 
The legislation has serious negative iapacts on candy/ tobacco 
wholesale-distributors and their retail customers. Moreover, Its 
restriction on advertising raises critical constitutional 
questions. Furthermore, the creation of a duplicative new 
federal agency is an unwarranted and needless waste of government 
funds, particularly with the large federal deficit we face. 

The National Candy Wholesalers Association is a national 
trade association ,*ith 900 wholesaler distributor siembers and 
over 1700 manufacture-, oroker, retailer and other associate 
members. Members are involved with the distribution of 
confectionery, tobacco, health and bea-ty aids and other allied 
products. This segaent of the wholesale distribution industry 
has approx .natel y 4400 esti»bl i shaents with a total annual sales 
voluBie in excess of $26 billion and over 69,000 eaployees. It is 
an industry conposed of a great ciany snail businesses who operate 
on narrow profit margins. 
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The legislation has serious negative Impacts on wholesale 
distributors and their retail customers. \ 

As 3 legal p^-oduct, the frequent inventory turns from the 
sale of cigarette and other tobacco products generate significant ^ 
revenue for wholesale distributors and retailers. This can 
proviae consumer traffic that nelps sell other consumer items. 

hu. example, the inventory turno er for cigarettes is about 
44 times per year. That compares with 20 turns per yaar for 
confectionery and il to 12 for groceries, snack foods, health 
and beauty aids and other similar products offered by wholesale 
distributors. As a result, cigarettes generate AM of sales. 
This contributes 23 percent to profits. That's more than one- 
fifth of our bottom line. 

We are particularly co-v.ernea ^-^t the various State and 
^ocal governments could enact unreasonably stringent laws and 
regi:1ations *hat could seriously har.,per the ability of retailers 
to se:i. in6 wholesalers to distribute, cigarettes and other 
' - ■ tODaccc DTodjcts thus -sismg the cost to distribute. In 
addition, gwir- the -ederai government the power to sewe 
tobacco invento-i-- and block receipt of new stock could esult 
in chaos in the distribution network of these products and have a 
sigmMcant adverse e-..iomic impact on the members of our 
industry . 

S.1883 also would give states and localities the authority 
to restrict, and even ban. point of purchase display advertising 
of cigarettes > r. retail stores. The result of these actions 
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could be extremely disruptive. Wholesale distributors rely on 
^ promotional allowances to help them tout both tobacco and non- 

tobacco products. These allowances may be used for a variety of 
\ purposes/ including sales promotions, newsletters and bonuses. 

Often they are tied to advertising support from manufacturers. 
Wit^ the loss of the advertising component, there nay be a loss 
o. promotional monies used by distributors. 

Retailers also rely on advertising dollars and promotional 
allowances. Regulations to restrict or eliminate advertising 
would deprive them of significant revenco. Thas, it creates an 
adverse economic effect on both the wholesale-distributors and 
retailers, many of them small, that sell cigarettes and other 
tobacco products. 

Sales of cigarettes are one of the major sources of revenue 
and profit for wnolesale distributors and small fooa/ tobacco 
retailers. Regulations to restrict, if not elimincate, point of 
parcnase aaver t isemen t s wouic a^-strcy the primary methoG that 
retail DUSi'^esses nave lo rcnmLraca te tne Dranos seil. 

Tne provisions ct S. 186' unicp would autnorize tne Federal 
90yeT-nrrent to prohibit districators from shipping tobacco 
proaucts to retailers, and which subject distributers' anc 
retailers' inventories to seizure by the Secret :y of Health and 
Human Services are also of particularly grave concern to us. The 
penalties and piocedures contained in these provisions would 
unfairly penalize distributors of tobacco products and throw our 
business into total disarray. 
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S.1883 directs the Federal government to deny delivery of 
tobacco products to retailers found to have sold cigarettes to 
minors in violation of State law. In addition, distributors can 
be banned from shipping tobacco products to retailers who engage 
in a "pattern or practice" of sales to minors. In instances of 
delivery and shipping bans, retailers and distributors would not 
even be afforded a hearing to contest the State's -findings" 
^g^oi^g the ban was put into effect, 'here's no opportunity to 
challenge potentially erroneous information. Violation of that 
ban could lead to the sei zure of a retailer or distributor's 
entire inventory. That would be devastating.^ 

Only after these severe economic sanctions have been 
instituted is there an opportunity for recourse. Although 
there is a proposal for an "informal" hearing at some point, how 
fair IS It for a retailer or distributor to have a hearing weeks 
or even months a^ f ter a ban is in place' 

Banning shipments would unfairly penalize distributors. 
They have nothing to do with retail sales practices. Why should 
they have to eat the cost of unsold products' 

The bill also unfairly di scriniinate s <igainst wholesalers 
depending on where they are located. Company "X" operating in a 
"Model State" will be subject to different rules than Company "Y" 
which operates in an adjacent state. Moreover, companies with 
operations in both Model States and non-Model States would be 
forced to adhere to two completely different sets of rules. This 
would be costly and confusing. 



247 



The NCMA favors efforts to prevent young people from 
i snoklng. But close attention must be paid to the unintended 

consequences of the means employed to achieve that goal. As 
^ currently drafted, S.1883 Imposes unreasonable and unfair burdens 

on distributors of legal products that could adversely affect the 

economic vitality of our Industry. 

The restrictions on advertising raise critical constitutional 
Ques tions . 

We are deeply concerned with the constitutional questions 
raised by this legislation. While we acknowledge the 
government's legitimate role to regulate commercial activities, 
like advertising, we have real concerns that the level of 
.<»qulation could rise to the level of virtual Prohibition of 
commercial free speech, a violation of the Constitution's Bill of 
Rights. 

The legislation would repeal federal preemption thus, 
permitting potentially extensive proliferation of state and local 
rules and restrictions on ad ve^^f i s i ng . Cigarettes and other 
tobacco products are nationally produced and distributed products 
which benefit from the support of the major producers. 
Therefore, the advertising and incentives for sales of the legal 
products to consumers legally entitled to purchase them could be 
significantly curtailed. Eliminating federal preemption could 
give license to outright censorship. 

However, court decisions indicate that's unconstitutional. 
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In the 1980 case of Central Hudson 6as & Electric vs. Public 

Service Connlsslon of New York, the Supreme Court established key i 

tests which the government must meet before regulating truthful 

advertising. The restriction must directly advance a substantial f 

government Interest, and It must be the least restrictive 

regulation. Proposed limitations In some communities could 

Impose severe restrictions. The combination of draconlan 

restrictions In several communities could amount to total 

prohlbl 1 1 on. 

As an attachment to our statement, we have Induced an 
editorial from the September, ig89 issue of Candy Wholesaler. It 
effectively raises the qu'jstion of what are the limits on 
advertising when the government starts down the path of 
restricting commercial free speech. 

Creation of a new federal office is an unnecessary expe nse. 

Numerous government offices and private organizations have 
been studying tobacco products and educating the public on their 
findings. Creation of a new federal office is an unwarranted 
duplication of effort. With the federal deficit continuing to 
soar, NCWA continues it's long held conviction that the primary 
goal should be reducing the deficit and balancing the budget. 

Yet this bill proposes creating a new bureaucracy, the 
Center for Tobacco Products within the Center for Disease 
Control. The proposal to authorize $185 million adds to the 
federal deficit while adding little to efforts already being 

6 

f 




249 



conduc ted . 

The addage from former Sen. Everett Dirksen seems 

I 

appropriate. Adding a million here and a million there and 
pretty soon you're talking about real money. We're encouraged 

I 

that even the Secretary of Health and Human Services, under whose 
authority this new office would fall. Is opposed to Its creation. 

In conclusion, we urge the committee to defeat S.1883. The 
legislation will have an adverse Impact on wholesale 
distributors. The advertising restriction pose critical 
questions of violating the constitution And the cost needlessly 
raises federal expenditures and deficits on an already over 
burdened federal budget. We do not believe that this Committee, 
the drafters or the sponsors of this bill are "out to get" 
wholesalers. But, tf^at wi ' 1 be one of the unintended 
consequences of this legislation. 

Thank you very much for prov^ 9 us with this opportunity 
to express our views. 
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A frtt New Yoric Cir> No tobacco ackvmsing 

Counties ^ cu^ouned bdlboards. Amherw, \U 

IlkCmslngly '^"^ tobacco aditmxng on city buses 

Limited ^ «>*««o or 

FreCllofflS ^'^ooW aAvtismg m tbe CUY ssadmm 

and auditorawi Denver CO Ato loAoc 
CO or akxM adtmaxng m dye transtt 
syuem Hvnpcon. Va. So tobacco adirr 
tumg on buses. Los AAgdes Coumv Gv 
.Vo /o6aca> or akobol adivmsxng on 
county beacbfaaUtm. 

The lut of local area prohtbtuoos on 
the tobacco industn $ nght to promoce 
prodiKU o growing Cast but (h» s ^ 
the up of ihc KcboK in Congress nght 
now ihere arc s lean four separate bills 
aacmpoftg lo profjba or severely limit 
tobacco advemsing Thetr unqucsoooed 
^ u «) kill the tobacco industry bv 
prrvrming produa infomuiKX) from 
reaching consumers 

The £aa ihai ad^wwmg hmiuiKxis 
have little or no efca on tobacco con 
sumptx).^ doont jccm to ha\r sunk m 
with :hc sei/appcuved proteaors of 
(hetr self-daermtrcd vtiioo of The Pxjb- 
lie Ckxxl thajj ncx the point 
anvwav 

The pouy is once »r sun aJlouing 
our legtslaiors lo decide hou much info/ 
maiKX) she public should or should not 
get about legal produos where will (hcv 
stop> What wUJ the ncn consumer buga 
boo be> WTiax legal producw will some 
leglslatofj Of consumer lobbyists decide 
arc so • W for us iha we shouldn t 
know about them and shouldn't ha%r the 
fight to make c decisions about 
*+icther Of not 'dus* them' 

WUl b be sur^un kxloa beouse too 
much sun is bad for us and some zealot 
decides tl»c iccon industry InadvenentJy 
a promcang cxccsstvt exposure' Will ti 
be those magnifying e>rgiassc3 y\xi buy 
in the drugstore, beause people shooid 
have thdr eyes examined If they can see 
properly' Might a be barbecue «nllj. 
because wmefcody somcwhest said 
charcDal-grtifcd rocat bn*t he»Jw^ 

John Kawub of the Polntof-Airchaic 
Advwbing L-adwie (fOPAI) put it sue- 
dnoiy recently What s a saJcc bcrc„ he 
jaJd. b the righi of Americans to be 
AixMrricani 



This IS a coumrv based on belief in the 
power of the public to make an mtclli 
8"H decision as long as tt has the mfor 
matjon with which to make « Freedom 
means ha\ing a choice, and having a 
choice nieans knowing ihe options 

To remove the public s xcess to infor 
matKxv— in whatever form— is to limit 
the publics abilm to choose And that— 
as our new found friends m Eastern Fu 
rope finally appear to have discoveroi— 
can dcstros a nation from the inside out 
The well intentioned proponents of 
the anti tobacoo advenising bills seem to 
have rorgoaen ihat basic concept Per 
haps the height on CapKol Hill or the 
hcadincss of local oflice is fogging their 
vTston, because they also appear to be 
operaung under tlie assumption l^at the 
Amcncan people are so stupid that ihev II 
be turned into automatons b\ whatever 
ihey see on the nearest billboard 

They seem to have fbrgoccn ihat id 
i^emstng doesn t make people buv anv 
thing ihev don t wane to buv All advents 
ing does is tell people about a prod^,a— 
*4ui a IS and wnv a manufacturer thinks 
*t would ^ant it 

Its prcm insulting to think ihjt some 
of the people we vc eleaed believe the 
Amencan people can t differenuate be 
t*ecn an advertising sutement arxl what 
ihey really think or want cmat prt^h 
sav5 more about how some of our Segtsla 
tors view themselves dian anything else > 
Advertising w Information, nothing 
more, and as kxig as a produa is legal 
the American people have a to have 
that infbrmauon ar»d respond to it as they 

SCf fitL 

Ve agree with John Kawuia Let Amcrl 
cans be AmerKans TFe understand the 
pros and cons of the products we pur 
chase and (he choices we truke Umiunfi 
tobacco adsrnising won't change tobac 
CO ccmumpoon It wiJJ only limit the 
publics to decide B 



Wbatsat 
stake here, be 
said. Is tbe 
rigbt o/.imer' 
icans to be 
Americans 
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V 




Amusement & Music Operators Association 

(^eprosenttog tho CokvOperoted Amusoment Musk & \.4&nd<ng looustrv 
1101 CONNECTCUT AVE NW SUTE TOO • WASHiNGTON DC 20036 - TELEPHONE (202) W7-1100 

STATEMENT SUBHIHED FOR THE RECORD BY THE AMUSEMENT AND MUSIC OPERATORS ASSOCIATION 
The Anuseflient and Music Operators Association represents over 1500 small 
businessnen who operate coin-operated vending machines, aauseaent ganes, and 
Jukeboxes. These vending machines Include cigarette vending machines. 

The Afflusement and Music Operators Association does n^t support tobacco 
use by minors. We believe that sales of tobacco to minors ^.hould be prohi- 
bited, as they are at present In most states. 

Section 919 of S 18a3, as presently drafted, provides incentive grants 
to states to limit youth access to tobacco products. These grants are to be 
available to states which prohibit the sale of tooacco products to minors; 
improve the enforcement of such an existing prohibition, and prohibit the sale 
of i tobacco product in a vending machine unless the presence of roinors is not 
allowed on the prenises where such machine is located 

The third of these prohibitions is apparently based on two assujaptlons: 
first, the belief that vending . vschines are a significant source of tobacco 
products used by ninors, and second, that Uniting vending machir** to places 
where minors are not permitted is needed to enforce prohibitions against sales 
to minors T>iese assumptions are not borne out by available infortwiun. 

Vending machines are not a primary, or even an important sjurce of 
cigarettes to minors. A prohibition on vending machines wuld serve only 
to compel people who smoke whether minors or adults -- to get their 
cigarettes fro« other sources. Such a prohibition or limitation would hurt 
one small segment of business creating an artificial boost for their 
business cowpetitors while achieving nothing in preventiiig smoking by 
manors. 
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Surveys by the National Automatic Kerchandising Association have found 
that 80 percent of all cigarette vervding machines are located in places not 
frequented by ainors. Other surveys have shown that an even greater percen- 
tage of cigarette vending nachines are located in places where minors are 
either not allowed or where the oachines are supervised by adults responsible 
for the pre«is' 

Most ii^rtant, a Response Research study in 1989 of teen-age saokers 
show that only nine percent purchased cigarettes frt)« vending nachines. The 
obvious point is that 91 percent got their cigarettes fro* other sources. 

Obviously, if a mnor who sawkes cannot obtain cigarettes fro* a ending 
Bichine. he will get then sooewhere else. No information has ever shown that 
o>norj get cigarettes froa vending oachines because that is the only, or even 
the easiest place to get thea 

Most cigarette vending oat^hints are located in places where ainors are 
not pemitted or those where they are not usually present. The latter would 
include, for exajsple, lounges of factories or other places where ainors are 
not eaployed and would rarely, ,f ever, visit Since oinors are not neces 
sarily forbidden entrance, S 1883 aight be read as urging states to reoove 
igarette vending machines fro» these places of e^loyaent. 

Other cigarette vending oachines are found in locations where they are 
properly supervised Cigarettes arc no aore likely to be sold to ainors. in 
these instances, froa a cigarette vending oachine than they are to be sold 
over the counter. A prohibition on cigarette vending machines in these 
locations would, therefore, discriainate against one means of a sale of a 
legal product It would force aost persons who buy cigarettes froa vending 
machines to buy thea, instead, froa other outlets 

As operators of cigarette vending aachines. we support the principle that 
these (uchines should be eithe. in locations to which ainors are nt adsitted 
or where they are supervised by adults. Vending aachines should be peraitted 
in places of eaployaent or lu any public facility where they are supervised by 
the responsible ceployee of the establishaent. 

Prohibitions against sales to minors should be equally and evenly 
enforced. But discriainatory ©easures against one aeans of selling 
cisarettes - vending suchines - would be both ineffective and inequitable 
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THE HOHORABLB JOHH R. BLOCK 



BEFORE TKB 

SENATE COKMITTBE OH LABOR AND HUKAN RESOURCES 



OM 



THE INPACT OF S.1883 
ON THE FOOD DISTRIBUTION INDUSTRY 



ON BEHALF OF THE 
NATIONAL-AMERICAN WHOLESALE GROCERS' ASSOCIATION 



Mr. Chairman and Members of the Comaittee, I am John R. Block, 
president ot the Nationa l~Araer ican Wholesale Grocers' Association 
(HAWGA) . I appreciate the cppor*-unity to submit to the Committee 
the views of NAWGA on S.1883, the "Tonacco Product Education and 
Health Protection Act of 1990." 



John R. Block 
President 

National'American Wholesale Grocers' Association 
201 Park Washington Court 
Falls Church, VA 22046 
(703) 532-9400 
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NAWGA, including its foodservice division - International 
Foodservice Distributors Association (IFDA) - is a national trade ♦ 
association comprised of food distribution companies which 
primarily supply and service independent grocers and foodservice f 
operations through the United States and Canada. NAWGA* s 350 
members operate over 1300 distribution centers nationwide vith a 
combined annual sales volume in excess of $85 billion. NAWGA 
members employ more than 400,000 people natiorwide; and, in 
combination with their independently-owned custom<2r firms, they 
provide employment for several mi 1 1 ion people . IFDA represents 
menbor firms that sell annually over $22 billion in food and 
related products to restaurants, hospitals and other institutional 
foodservice operations. 

The food distribution industry has serious concerns about the 
effect of S.1883 both on our members, wholesale food distributors, 
and their customers, retail food outlets. In our views, several 
provisions of the bill place severe and unnecessary burdens on 
wholesalers and retailers that will cause them substantial econonic 
harm. 

In particular, we are cOi.cerned about the provisions m S.1883 
which would permit the Federal government to deny delivery of 
tobacco products or seize tobacco product inventories These 
proposals represent jn excessive use of the gover nra^-nt ' s pcwe ' to 
requlate commerce. While we believe that young people should not 
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smoke, and that laws should be obeyed, we strongly believe that the 
penalties set forth m S. 1883 would hurt many innocent businesses 
and ai far too draconian for tha infractions in question. 
Prohibi.ing distributors from shipping products unfairly penalizes 
the wholesaler for retail practic<s over which he has no control. 
In addition, the fact that these penalties can be imposed before 
a retailer has a chance to respond to the charges seems to be 
contrary to the principles of due process and fair play upon which 
our country's laws are based. 

Equally problematic is the potential effect of the new 
authority afforded States and local governments under S.1883 to 
regulate advertising and promotion practices. We can easily see 
a situation where a State legislature, a town council and a county 
government all enc^ct conflicting, burdensome laws regarding point- 
cf-purchdse displays and warnings. It is not hard to imagine a 
retailer finding itself in violation of a state law because it was 
trying to satisfy the requirements of a competing local ordinance. 
The -et effect could be the facto elimination of point-of- 
purchase advertising. This is serious; it could dramatically 
dimmisr cash flow from cigarette and tobacco product sales, an 
important source of revenue for retailers. Given the small profit 
margins typical in the grocery industry, reduced cigarette sales 
could adversely affect the economic viability of many food 
retailers which would have a direct impact on the financial well- 
being of many food wholesalers. 
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We appreciate the opportunity to share our views with the 
Comittee on this important piece of legislation and we hope that 
you will carefully consider the potential lapact of S.1383 on third 
parties involved m the distribution and sale of this legal 
product. Thank you. 

Senator Simon. Let me thank all of you for being here. 
Our hearing stands adjourned. 

[Whereupon, at 4:56 p.m., the committee was adjourned.] 

O 
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